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The Senate met at 9:30 a.m. and was
called to order by the Honorable JOHN
ENSIGN, a Senator from the State of
Nevada.

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

Great King above all Gods, Your
anger is but for a moment and Your
favor is for a lifetime. You satisfy
those who are thirsty and fill the hun-
gry with good things.

We thank You for this great land
where we have freedom to worship You
without Ilimitations or censor. We
praise You for the freedom we find in
Your presence and for Your power to
liberate us from debilitating habits and
addictions. Today, bless our lawmakers
in their work. Use them to eradicate
the barriers that divide us. Make their
diligent labors enable us to live in jus-
tice and peace.

Lord, whatever light may shine or
shadow fall, help us all to meet life
with steady eyes and to walk in wis-
dom until we reach our journey’s end.
We pray in Your loving Name. Amen.

———

PLEDGE OF ALLEGIANCE

The Honorable JOHN ENSIGN led the
Pledge of Allegiance as follows:

I pledge allegiance to the Flag of the
United States of America and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

————

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. STEVENS).

The legislative clerk read the fol-
lowing letter:

Senate

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, February 15, 2006.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable JOHN ENSIGN, a Sen-
ator from the State of Nevada, to perform
the duties of the Chair.

TED STEVENS,
President pro tempore.

Mr. ENSIGN thereupon assumed the
chair as Acting President pro tempore.

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-
pore. The majority leader is recog-
nized.

SCHEDULE

Mr. FRIST. Mr. President, today we
will have a 30-minute period of morn-
ing business which will be equally di-
vided between the aisles. After that
time we will begin debate on the mo-
tion to proceed to the USA PATRIOT
Act. Last night there was an objection
from the Democratic side to my unani-
mous consent request to begin consid-
eration of that bill and, because of that
objection from the other side of the
aisle and expected filibuster, I was
forced to file cloture on the motion to
proceed. That motion is debatable, and
I will alert my colleagues on the other
side of the aisle that they will need to
remain on the floor during this motion.

We only have a few days remaining
before the Presidents Day recess, and
we need to get to the substance of the
underlying bill, the PATRIOT Act.
Members have a right to filibuster pro-
ceeding to that measure, but I believe
we will be able to invoke cloture by a
wide margin, again, showing wide sup-
port for this important piece of legisla-
tion. I will announce the exact timing
of the cloture vote when we have that
locked in, but it could be as early as 1
o’clock in the morning when we could

hold that vote. We will be in discus-
sions with the Democratic leader in
terms of the time of that vote and we
will be able to announce that later
today.

Mr. President, I suggest the absence
of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. ENSIGN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
BROWNBACK.) Without objection, it is so
ordered.

——————

MORNING BUSINESS

The PRESIDING OFFICER. Under
the previous order, there will be a pe-
riod for the transaction of morning
business for up to 30 minutes, with the
first half of the time under the control
of the majority leader or his designee
and the second half of the time under
the control of the Democratic leader or
his designee.

The Senator from Nevada is recog-
nized.

———

ECONOMIC GROWTH

Mr. ENSIGN. Mr. President, my
home State of Nevada is a State that is
friendly to business. We pride ourselves
on the opportunities that businesses
have to thrive and grow in our State,
while providing an excellent quality of
life for employees and their families.
As chairman of the Republican High
Tech Task Force, I come into contact
with many companies, all who hear my
pitch for why they should expand into
Nevada. But as good as businesses have
it in Nevada, or if they move to Ne-
vada, what we do here in Washington,
DC will ultimately help make or break
their success. And when businesses fail
to thrive, so does our economy.
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Investors in a business in California
may be sitting down today to deter-
mine whether their 2-year plan in-
cludes expanding to Nevada with, for
instance, a manufacturing plant that
will employ 200 people. They are ex-
cited about the possibilities, but there
are too many blank spaces when it
comes time to crunch the numbers.
Weighing heavily in their calculations,
they are concerned that the current
dividends and capital gains tax rates
will expire in 2008. Because of the un-
certainty of those critical factors, they
are leery about the prospects.

They will make that decision about
expanding and reinvesting in their
businesses today. Not next year and
not the year after that. Today. But we
have tied one hand behind their back.
We are standing in the way of their
growth and potential if we do not ex-
tend the dividends and capital gains
tax rates. They need that assurance
today so that they can expand, create
jobs, and help our economy continue to
gTOowW.

The economic growth we have seen
since lower tax rates were enacted in
the Jobs and Growth Tax Relief Rec-
onciliation Act of 2003 is exactly why
we must extend the rates. Dividend dis-
tributions are up. Corporate invest-
ment in new property, plant, and
equipment has surged. The economy
has grown for 10 consecutive quarters.

These are impressive results, and
they are not just about business suc-
ceeding. The impact is being felt by
families, seniors, and low-income indi-
viduals. With more than 50 percent—>50
percent—of American households own-
ing stocks or mutual funds, the reach
of dividends and capital gains rates is
significant. Today, many senior citi-
zens rely on dividends and capital gains
to supplement their Social Security.
And lower and middle-income families
are benefiting as well.

Without this extension, our economy
will take a hit, and so will working
families across Nevada. Instead of clos-
ing doors on them, we need to create
certainty in our Tax Code and oppor-
tunity for our economy. Although the
tax rates don’t expire until 2008, we
don’t have the luxury of waiting 2
years to extend this. By then, too
many investors and businesses will
have made their decisions not to grow,
not to build, and not to hire. It will be
too late.

We are part of a global economy that
is constantly moving and changing. If
we don’t allow investment to fuel our
competitiveness and innovation, we
will pay the price, and so will future
generations.

It is not just one business in Cali-
fornia deciding whether to move to Ne-
vada, and it is not just the 200 employ-
ees who could have found work there;
it is about investors and companies
across our Nation and it is about work-
ing families throughout this country,
and it is about the future of our econ-
omy.

There aren’t many factors that Con-
gress controls when it comes to capital
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and business investment. This is one of
them, and we must join together to en-
sure continued economic growth.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Wyoming is recognized.

———
THE ECONOMY

Mr. THOMAS. Mr. President, I come
to the floor also to talk about where
we are and, more importantly, where
we need to go with respect to the econ-
omy that impacts all of us in various
ways. It seems appropriate to empha-
size some of the key points about the
health of our economy, about what is
doing very well, and about what we
need to be working on now to ensure
that this continues, and also to have 20/
20 vision about where we want to be
and what we need to do to get there.

I am disappointed about the slowness
in our moving this year and a certain
amount of obstructionism that seems
to be going on in terms of moving for-
ward. Nevertheless, we ought to keep
in mind that over the last year, we
have been able to accomplish a great
deal and the challenge is there to move
forward.

We have been able to keep the taxes
relatively low, which, obviously, is a
key factor in our economy, and we
need to make sure it continues that
way. We have certainly been able to do
what is necessary to work toward hav-
ing a strong health care program in
this country, and that is a great chal-
lenge for us. We did do something last
year with pharmaceuticals, making
them available, and even though the
process was a little difficult, now we
are seeing great increases in the num-
ber of people who are able to obtain
pharmaceutical drugs at a more rea-
sonable rate.

We have assured that there will be
more opportunities for job training and
training in technologies so that we will
have more research and will be able to
continue to lead the world in terms of
our economy.

I think one of the more important
things we did last year was to pass an
energy bill that gives us some direction
in terms of one of the most important
elements of our economy. There were
other accomplishments as well last
year. We passed legislation to end friv-
olous lawsuits, which has had a great
impact on many aspects of our econ-
omy. We put some judges in place with
a fair process.

We need to be reminded sometimes of
how well our economy is doing in
terms of real growth. The GDP growth
experienced in 2005 was at a rate of 3.5
percent for the year as a whole, while
inflation remained at 2 percent. So
that is very good. Those are very good
numbers, and it is better than what we
have experienced over a number of
years, and certainly it is exactly what
we want to do.

Real disposable income rose at 4 per-
cent in December. We are up 1.4 per-
cent for the year 2005. The aftertax in-
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come per person has risen almost 8 per-
cent. Real household net worth is at an
all-time high. This is good, and we need
to make sure we understand that.

Retail sales have risen, again, 7 per-
cent in December and 6.4 percent for
the whole year. So that is very good.

Employment growth remains high.
Employers created 2 million new jobs
in 2005, resulting in a less than 5-per-
cent unemployment rate at the end of
the year.

Since 2003, when the tax cut went
into effect, there have been almost 5
million new jobs created. That is a
good sign, and we ought to understand
it is the impact of that tax cut. Job
growth is often affected and impacted,
as is the total economy, by what we do
with taxes. We have a great deal of
controversy about it, of course. When
we have the unusual expenses of the
war on terrorism and of Katrina, it
makes it difficult as we look at our
budget. But the fact is the discre-
tionary part of the budget has been
held down. We need to get the job com-
pleted in Iraq, complete our work there
and reduce that spending and bring our
troops home. All of us want to do that.

The point I want to make is we have
had a very favorable impact from what
has been done over the last couple of
years, and the thing we are seeking to
do right now is continue those tax re-
ductions that will strengthen the econ-
omy and continue to help. As I said,
employment remains high. That is
good. Job creation is what we want to
do. We have to deal with immigration,
of course. Even though we do need im-
migrants and workers here, we need to
be legal. But we have this job creation
thing that we need to continue to work
on.

One of the real challenges we have
before us is to deal some more with en-
ergy. As I said, last year we passed en-
ergy policies that I think were excel-
lent. Now, of course, we have to imple-
ment those policies. We dealt last year
with the question of alternative fuels
in the future, whether we will be able
to use wind energy, be able to use bio-
energy, be able to use ethanol, all of
these kinds of things. Those are future
activities, and we will be able to do
that. That challenge is to have the
technology and the funding for the re-
search to be able to move into those
fields. That is something we can do and
indeed we must do.

Coupled with that is another chal-
lenge. Those changes are going to be
over a relatively long time, at least
several years, where we are faced im-
mediately with shortages and depend-
ence on world production and with
costs. We are working on a budget that
will provide funding for doing research
in the short term.

There are opportunities, for instance,
in Wyoming and many of the energy
production States where we have new
sources of fairly immediate energy. We
can do some things with coal, for ex-
ample, our largest fossil fuel. We can
make some conversions from coal into
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gas; we can make conversion into hy-
drogen and do those things in a fairly
short term. Of course, gas is more flexi-
ble than coal, so if we can do some-
thing there, that would be good. We
have an opportunity to go into shale
oil which is a different source than we
have used in the past. It takes research
to get there. We need to be doing that.

Coupled with that, of course, to keep
our economy going and make sure we
deal with the energy issue is conserva-
tion and efficiency. There is a great
challenge there, to use less energy in
our economy and be more conservative
in our use—whether it is automobiles
or buildings. Clearly, we can do more
in that area than we have done. That is
a challenge we have before us. That
will have a great impact on the econ-
omy.

Home sales are at a record level.
More people than ever own their
homes, and that is a great thing. We
need to ensure that continues to hap-
pen and we have the tax incentives and
other regulations in order to do that.

When we put in place some of the tax
reductions that helped the economy,
another impact of it has been an in-
crease in revenues. Tax cuts not only
leave more money in the pockets of
Americans but have also resulted in
fairly dramatic increases in receipts to
the Treasury. Tax collections from
nonsalaried income were up 32 percent
as a result of tax reductions on capital
gains and these sorts of things. They
cause more investment and more ac-
tivities, which are then taxed and bring
money in. Capital gains collections
brought in almost $80 billion, up from
almost $50 billion from 2002.

The broad point is we are able to do
some things that strengthen the econ-
omy, that allow people to create more
jobs and invest more in the economy
by reducing taxes and, at the same
time, because of the economic growth,
increase revenue.

All these results point to continuing
to pursue that. Actually, in January
we ran up one of the highest surpluses
in the last 4 years—$21 billion. That is
a great thing. Now we have to take a
little longer look at spending on the
other side so we can balance these
things out.

Health care is another concern. We
need to take some long looks at that.
We need to provide the opportunity for
health care for everyone. Accessibility
becomes difficult because of the costs.
I am from a rural area. Rural health
care is one of the issues we have. We
have done some things there.

Overall, we have seen some real
growth in the economy and some good
things happening. We have an oppor-
tunity to continue to do that. I hope
we will get moving with the things
that are here and continue to do the
things that help this economy and do
good for the American people.

The PRESIDING OFFICER (Mr.
COBURN). The Senator from the great
State of Oregon.
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Mr. WYDEN. I ask unanimous con-
sent to speak for up to 20 minutes as in
morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

THE ALTERNATIVE MINIMUM TAX

Mr. WYDEN. Mr. President, millions
of Americans are now going through a
paperwork nightmare, trying to com-
plete their taxes. They are trying to
find their 1099s and their W-2s and
their schedule this and schedule that.
They shout across the room: Honey,
can you find the copy of the receipt for
that copier we bought back in March?

What I am going to do between now
and April 15 is highlight some of the
ways this Tax Code gratuitously com-
plicates the lives of all our citizens—
middle-income folks, low-income folks,
and the affluent. I am going to be
pointing out specific provisions in the
Tax Code and try to describe how it
does not have to be this way. We do not
have to have a ‘‘deadwood” tax bu-
reaucracy, where we now have had
more than 14,000 changes. That comes
to something akin to three for every
working day in the last 20 years.

Our citizens are going to spend more
this year complying with the Tax Code
than this country spends on higher
education. We are going to spend $140
billion complying with the needless
kind of bureaucracy that I am going to
describe this morning. It is my intent
between now and April 15 to discuss
this. I am going to start today with the
alternative minimum tax, which is
true water torture for middle-class
folks who basically have to figure out
two taxes, their taxes and the alter-
native minimum tax. There is a whole
set of complicated procedures here.
After I complete this week’s presen-
tation on the alternative minimum
tax, it is my intention to go next to
the earned income tax, which is also
mindlessly complicated.

Then I intend to focus on a number of
the provisions for those who are very
affluent that strike me, again, as
defying common sense in how they are
written.

Today, I want to begin by focusing on
the alternative minimum tax. It is, of
course, a crushing tax for millions of
middle-income people, folks who defi-
nitely do not consider themselves fat
cats. Across this country, 3.6 million
taxpayers were impacted by the alter-
native minimum tax this year. The
number is expected to rise to over 19
million by 2006 unless the Congress
acts this year.

The form that you use for the alter-
native minimum tax is form 6251. The
first line sums up what all of this has
come to. The first line says:

If filing Schedule A (form 1040), line 41
(minus any amount on form 8914, line 2) and
go to line 2. Otherwise enter the amount
from form 1040, line 38 (minus any amount on
form 8914, line 2) and go to line 7. (If less
than zero, enter as a negative amount.)

I think it is pretty obvious that what
I have read is, for all practical pur-
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poses, incomprehensible. You would
have to have a Ph.D. in economics.
What it means is that in order to fill
out form 6251 for your minimum tax
you have to fill out not just form 1040
but also form 8914. How much time is
that going to add to tax preparation?
What about trying to understand form
8914, for those who may have to fill it
out?

Are people in this country going to
have to become CPAs to fill out this
tax requirement that affects millions
of middle-class people? I bring this up
because it does not have to be this way.

I would like to now post the alter-
native that I have developed in my
Fair Flat Tax Act, S. 1927. On line 1, in-
stead of all the mumbo jumbo I read—
it is real simple—all you have to state
is whether you are single, married,
head of a household, qualifying wid-
ower.

I filled out my one-page 1040 form
that my legislation mandates in about
a half hour. That alone is a bit of a rev-
olution in the Senate Finance Com-
mittee, or the tax-writing committee
in the other body, because it has been
a long time since anybody who wrote
tax laws could fill out their own re-
turns. I bring this up only by way of
saying let’s make sure people under-
stand how much deadwood and legal
mumbo jumbo and needless complica-
tion there is in the Tax Code. That is
why I have started today with the bur-
densome requirements of the alter-
native minimum tax. But I am going to
go on, in the weeks ahead, to a number
of other kinds of provisions.

As a result of what I read on the al-
ternative minimum tax, lots of folks
simply turn to tax preparers. This year
we will spend $140 billion on tax prepa-
ration. That is more than the Govern-
ment spends on higher education. It is
pretty obvious why. There were 14,000
changes in the Tax Code since the last
major overhaul, three significant
changes for every working day in the
last 20 years.

What I do in my fair flat tax legisla-
tion is simply say to the distinguished
Presiding Officer of the Senate, the dis-
tinguished Senator from OKklahoma:
You take your income from all your
sources, you subtract your deductions,
you add your credits, add it all up, send
it to the IRS, and say: Have a nice day,
I am done.

One page, 1040 form—somebody called
me about it yesterday and we discussed
how long it took me to do it. I men-
tioned I could do mine in half an hour.
They said: Ron, it only took me 15 min-
utes.

That is what this is all about. I am
not sure the Congress understands how
this body has permitted this mindless
bureaucracy, a bureaucracy that only
can be described as deadwood, a bu-
reaucracy that has lost all kind of con-
nection with what the middle class in
this country is all about. And I want to
change it.

I believe we ought to start tax reform
by simplifying the Code. Then let us
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change the tax system so that all
Americans have the opportunity to
climb the ladder of success. One way
you do that is to change a set of rates
that now have the second richest per-
son in America, Warren Buffett, paying
a lower tax rate than his receptionist.
The Tax Code discriminates against
work.

I am not interested in soaking any-
body. I believe in markets, and I be-
lieve in creating wealth, but as we saw
today where we have very low rates in
savings for the middle class, it is be-
cause they cannot keep up. Their
wages aren’t even keeping up with in-
flation. Their concerns are about those
matters where the second word is
“bill”’—the tax bill, the medical bill,
the gas bill, the heating bill, and the
education bill.

We say with my legislation that we
are going to end the discrimination
against work. We will protect 90 per-
cent of all interest income earned by
our citizens—their house, the capital
gains they may be able to enjoy if they
sell it, their savings accounts, their life
insurance. I want us to build a new sav-
ings ethic. I do that in this legislation
as well. But for the life of me, I can’t
figure out why we can’t get both polit-
ical parties to get moving on this issue.

The President has an advisory com-
mission. They asked me what I thought
about it. I said: Look, I have a one-
page 1040 form which will simplify this
code for everybody. The President’s
commission report is a bit longer, but
for purposes of Government work, they
are pretty close together.

So why not start with simplification?
Why not start with the rates I have
proposed which I would like to bring to
the attention of the Senate? The first
bracket of rates in my legislation is 15
percent, the second bracket is 25 per-
cent, and the third bracket is 35 per-
cent. That is what Ronald Reagan pro-
posed. Those are the exact brackets
Ronald Reagan proposed in 1986.

Now, much has changed. I would be
the first to acknowledge that. Cer-
tainly the AMT hits much harder than
anything that was anticipated in the
1980s. But I am interested in being
flexible with respect to the rates.

If the Senate, after bipartisan delib-
eration on a fair flat tax, wanted to
have 13, 23, and 33, that would be fine
with me. The principle is we ought to
say marginal rates are important; they
send a very significant message with
respect to growth. But let us treat all
income the same. Let us particularly
get rid of some of this mindless kind of
bureaucracy.

We are having a hearing today on the
tax gap, the money that is not col-
lected that ought to be paid. We all re-
alize that is a good opportunity to gen-
erate revenue to help the middle class.
If we pick up some of that money, we
will drive the rates down for everybody
in this country even more than I am
proposing.

People ask me what I stand for. I
stand for the proposition that every
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American ought to have the oppor-
tunity to climb the ladder of success.
And let us start by changing the Tax
Code, where the second wealthiest per-
son in the United States, Warren
Buffett, pays a lower tax rate than his
receptionist. How is the receptionist
going to be in a position to be in the
middle class if we don’t treat them
fairly?

I also think it is worth noting that
when you graduate from a college in
Oklahoma or in Illinois, when you go
out into the marketplace and in the
first job with your new college degree,
after all that hard work, you are going
to pay a higher tax rate than Warren
Buffett, the second wealthiest person
in this country.

We need incentives for investment.

I protect 90 percent of the interest in-
come earned by people who are saving
and showing the kind of financial dis-
cipline which is necessary to get ahead.

But we can have a Tax Code that is
simpler, flatter, and fairer.

I wrap up by saying to both Demo-
crats and Republicans, I believe this is
really what you are all about.

For Democrats, what could be more
important than a message about giving
the middle class a fair shake, the op-
portunity to climb the ladder of suc-
cess and get out from under some of
this bureaucracy?

Our friend from Illinois is here, Sen-
ator DURBIN. His colleague from the
House, Congressman EMANUEL, has tax
clinics in Chicago for families who
can’t fill out the earned income tax
credit because it is too complicated. I
have outlined how absurd the require-
ments are for the alternative minimum
tax and why it is difficult for folks to
comply. But this is something which
affects everybody—poor folks with the
earned income tax credit and the mid-
dle-class folks with the alternative
minimum tax.

As far as I can tell, many of the afflu-
ent in this country are saying to them-
selves: What really counts is finding a
better accountant to get me more tax
dodges because that is the way you get
ahead in this country, not by inno-
vating but by finding an accountant to
get you more tax dodges.

It doesn’t have to be this way. The
Code doesn’t have to be as complicated
as it is. The Code doesn’t have to dis-
criminate against people who work for
a living. The late President Reagan ac-
cepted that principle in the 1986 tax re-
form.

We can do this. Certainly the admin-
istration, after talking about how they
were interested in tax reform and form-
ing a commission, is going to ask me
and, I believe, other Members of Con-
gress: Where are the deadlines?

This is an opportunity for the admin-
istration to have a big second-term ini-
tiative. Ronald Reagan did this in the
middle of his second term because he
reached out to Senators such as Bill
Bradley and the chairman of the Ways
and Means Committee in the other
body, Congressman Rostenkowski.
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It is time to cleanse this Code. It has
been 20 years since real reform, 14,000
changes, spending more on preparation
than the Government spends on higher
education. That is a disgrace. It is not
right to working people. It is not right
to all taxpayers, regardless of their in-
come.

It is my intention to come back to
this Chamber again and again—but
particularly between now and April
15—as I have done today with the alter-
native minimum tax.

I would like to pose once more the
language for folks who are middle in-
come and trying to comply with the al-
ternative minimum tax. If anybody
who is not a CPA can figure out the
first line of the AMT, I urge them to
call me. My guess is they can’t. They
will have to call their accountant to
sort it out.

I also wish to point out for people
trying to get help this morning that
the IRS has an 800-number. We will
post it on our Web site: 1-800-829-1040.

As I wrap up this presentation, let
me contrast this, which is the dead
wood in the tax bureaucracy today,
with the legislation I have filed, the
Fair Flat Tax Act, which replaces the
legal mumbo-jumbo I have shown you
with our section 1—just a handful of
lines—describing whether you are sin-
gle, married, head of household, or a
widower.

I know colleagues are waiting to
speak.

Mr. DURBIN. Mr. President, will the
Senator yield for a question?

Mr. WYDEN. Certainly.

Mr. DURBIN. I would like to ask the
Senator from Oregon through the
Chair—first, I would like to tell him
that about 10 or 15 years ago, in my
hometown, my accountant in Spring-
field, IL, passed away, a man who had
done the tax returns for my wife and
me. After years of being a lawyer, I
thought to myself: I can do this. I will
fill out my own income tax return.

I went back home Sunday afternoon
and sat down to fill out what is a pret-
ty simple income tax return for a Mem-
ber of Congress. It took me 3 or 4
hours, and then I had to come back to
it the next day, and I filed it. I then
found out I had made several glaring
errors. This was before TurboTax, H&R
Block’s Web site, and all the rest of
these things. But I thought: Let me do
it myself. I tell the Senator from Or-
egon that I have an abiding respect for
what he just said after that humbling
experience.

I would like to ask the Senator
whether he thinks we would have more
impetus for simplifying tax returns if
Members of Congress had to file their
own tax returns, prepare their own tax
returns, and then submit to the Amer-
ican people the fruits of their labor as
to whether they made mistakes?

Mr. WYDEN. Mr. President, I thank
the distinguished Senator from Illinois,
who as usual is being a bit too logical.
The fact is, if Members of the Congress
had to go through this—because we
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will have a lot who are paying the
AMT, many who have investments of a
variety of sorts—I believe that alone
could trigger a bit of a revolution
around here. I think the challenge is
for people to see just the kind of tax
hole we have dug ourselves into over
the last 20 years—14,000 changes, need-
less complications.

I really do not see how a middle-class
person can get ahead with a Tax Code
that discriminates against work. The
Senator from Illinois has been a champ
for the middle-class kind of family.

Here is the way it works. If a cop in
Chicago gets a $500 pay raise, that cop
pays 25 percent of his or her pay raise
to the Federal Government in income
taxes, and then they pay Social Secu-
rity payroll taxes on top of that. If
somebody in downtown Chicago makes
all their money from capital gains and
investment, they pay 15 percent on
their capital gains and no Social Secu-
rity payroll tax.

Again, I have tried to emphasize that
I am not for soaking anybody. I believe
in markets, and I believe in creating
wealth, as I believe Senators of both
political parties do. But as the Senator
from Illinois has pointed out, if Sen-
ators were really forced to deal with
these kinds of situations themselves,
starting with the Tax Code complica-
tions, when they fill it out on their
own, that could start a revolution
around here.

I believe this is a bipartisan oppor-
tunity that comes along rarely.

I will wrap up with one last point.

I believe the Social Security reform
showed a lot about what our citizens
think about a vital American program.
A lot of Americans love Social Secu-
rity dearly, and there are a lot of ral-
lies outside the offices of Members of
Congress, with folks carrying signs
saying, ‘I love Social Security.” I tell
colleagues that there will be no rally
outside your office with people car-
rying signs saying, ‘“We Love the IRS
Code.” This is something which could
be reformed, could be changed on a bi-
partisan basis.

Mr. DURBIN. Mr. President, if the
Senator will yield for one question
which I think gets to the concern peo-
ple have about tax reform, it seems
like a zero-sum game in this respect: If
you end up lowering the taxes paid by
someone in order to keep the same re-
turn to Government in revenue, you
have to raise the taxes for others.

So I ask the Senator to step back
from his proposal for a minute. Who
are the winners and losers?

Mr. WYDEN. The Senator asks a
good question. First, a quick word on
my proposal, which is available from
the Congressional Research Service
and Jane Gravell, the top economist
who is there to discuss it with Sen-
ators. It would actually reduce the def-
icit by about $100 billion over 5 years,
making downpayments in terms of def-
icit reduction.

But here is what the distribution pro-
file looks like in terms of our legisla-
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tion. We believe that upwards of 70 per-
cent of the people in this country
would get a solid tax cut. These are
middle-class folks making $60,000,
$70,000, $80,000, and $90,000. Essentially,
what the Congressional Research Serv-
ice has shown is that millions of mid-
dle-class people would get relief. It is
upwards of 70 percent. We have cal-
culated that about 15 percent of the
people in this country would be treated
about the same.

For example—and it is matter of pub-
lic record, and I can discuss it—I have
a Senate wage of about $160,000, and I
have a bit of investment income. I
come out about the same under my
proposal as under the status quo. We
have to make 6 or 7 percent of the peo-
ple in this country who make virtually
all their income from capital gains and
dividends—not from wages—pay a bit
more.

So that is what the distributional ef-
fect of one actual proposal looked like.
That was again very similar to what
happened in 1986 when Ronald Reagan,
after having started his Presidency
with a set of tax changes—and my col-
league will remember they were large-
ly for investment—did an about-face
and passed a reform proposal that gave
real relief to middle-class people.

I want to close by thanking the Sen-
ator from Illinois, who I know has a
great interest in this subject and has
been a strong champion of the middle
class.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. DURBIN. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. FEINGOLD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FEINGOLD. Mr. President, it is
my understanding the Senator from
New Hampshire is going to make some
remarks and I ask unanimous consent
that I be recognized after he has com-
pleted his remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

USA PATRIOT ACT ADDITIONAL
REAUTHORIZING AMENDMENTS
ACT OF 2006—MOTION TO PRO-
CEED

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume consideration of the motion to
proceed to S. 2271, which the clerk will
report.

The assistant legislative clerk read
as follows:
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Motion to proceed to consider S. 2271, a bill
to clarify that individuals who receive FISA
orders can challenge nondisclosure require-
ments, that individuals who receive national
security letters are not required to disclose
the name of their attorney, that libraries are
not wire or electronic communication serv-
ice providers unless they provide specific
services, and for other purposes.

The PRESIDING OFFICER. Who
seeks time?

The Senator from New Hampshire.

Mr. SUNUNU. Mr. President, I rise
today to speak in support of the mo-
tion to proceed and in support of the
underlying legislation itself. This bill
was introduced to make changes,
changes to the PATRIOT Act con-
ference report that was delayed at the
end of last year, just as we were ready
to adjourn for the holidays.

That conference report had some
flaws and weaknesses. I began focusing
on and working on reauthorization of
the PATRIOT Act well over a year and
a half ago, recognizing that we could
do more to improve the original Act,
we could make this bill more balanced
by adding better protections for civil
liberties even as we reauthorized the
law enforcement tools in the PATRIOT
Act to give law enforcement power to
conduct terrorism investigations.

I don’t think there is anyone in this
Chamber who believes we should not
provide law enforcement with tools
necessary to deal with the threat of
terrorism, both domestically and over-
seas. But whenever we give law en-
forcement new tools, new powers, we
want to make sure they are balanced,
balanced by the ability of individuals
who think they have been singled out
unfairly to raise objections in court,
balanced by the ability of individuals
to seek legal advice, balanced by re-
stricting the use of these tools to en-
sure they are only used in appropriate
circumstances. That is what protecting
civil liberties is all about.

As the process of reauthorizing the
PATRIOT Act began well over a year
and a half ago, a bipartisan group of
Senators, including myself, joined to
highlight a number of areas where we
felt the legislation could and should be
improved and strengthened to provide
the kinds of protections I mentioned.

We spoke with Justice Department
officials, not a month or 2 months be-
fore this process began, but, as I've
said, over a year and a half ago, raising
our concerns in a clear, articulate fash-
ion, trying to make certain that DOJ
knew full well that there was a bipar-
tisan group that would push to make
changes to improve the PATRIOT Act
and that we would be willing to stand
up for those changes and stand up on
principle.

Unfortunately, the people who should
have been engaged in this discussion
process early on simply were not and
much of the work was left to the very
end of the process, and continued after
the law was originally set to expire at
the end of last year. As a result,
changes that should have been made
early were not, and we found ourselves
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with reauthorization legislation that
could not win enough bipartisan votes
to gain passage at the end of December.

What I wish to do today is to talk
about the changes that were made to
the PATRIOT Act earlier in the reau-
thorization process that better safe-
guard civil liberties, and the changes
that are in this underlying legislation
that I think will allow us to move for-
ward with some confidence that we
have made additional improvements
since the cloture vote in December.

In the conference report that was de-
layed, I certainly agree that there were
many significant improvements made
to the original PATRIOT Act. For ex-
ample, improvements were made to add
clarity to a roving wiretap order to re-
quire more specificity as to the target
or location of the surveillance to be
conducted. Improvement was made to
add clarity to delayed notification
search warrants, which are search war-
rants that are conducted without im-
mediately telling the targets of the
search.

I think delayed notice search war-
rants are appropriate tools for law en-
forcement, but at a certain point law
enforcement either needs to inform the
target of the search or get agreement
from a judge to further delay the noti-
fication. In the delayed conference re-
port we added clarity. We added a re-
quirement that a target must be noti-
fied of a search within 30 days unless a
judge agrees to continue delaying the
notification.

We were successful when we took a
stand at the end of last year in moving
the sunset period in the draft con-
ference report from a 7-year sunset on
the most controversial provisions of
the PATRIOT Act to a 4-year sunset
period, so that 215 subpoena power, a
very significant subpoena power for
law enforcement to access the most
sensitive of records, the lone wolf pro-
visions and the roving wiretap provi-
sions I mentioned, would have to be re-
viewed four years from now.

All of these were improvements to
the PATRIOT Act. But a number of us
still had many concerns, concerns in
three particular areas.

First, our most significant concern
was and is the breadth of the standard
for obtaining a 215 subpoena. We felt—
and we still feel—it is unnecessarily
broad. It could result in the gathering
of information that is not only extra-
neous, but pertains to innocent Ameri-
cans. We think that standard should be
more narrow so that there be shown
that an individual who is a target of
this subpoena be connected to a sus-
pected terrorist or suspected spy. The
current standard of mere relevance to a
terrorist investigations is unneces-
sarily broad.

Second, we feel there should be a
clear judicial review, a review before a
judge, of the gag order associated with
the 215 subpoena. If you are the recipi-
ent of one of these subpoenas, that sub-
poena comes with a restriction on your
ability to tell anyone about the sub-
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poena. But you ought to be able to
challenge that gag order before a judge.

Third, we feel the provision in the
conference report that required the re-
cipient of a national security letter to
disclose the name of their attorney to
the FBI was punitive and might have
the result of discouraging an individual
from seeking legal advice. Over the
last 6 weeks, I have worked with a
number of my colleagues, Democrats
and Republicans, on changes to the PA-
TRIOT Act, negotiating with the Jus-
tice Department, making Members of
the House aware of what we were pur-
suing, working with Chairman ARLEN
SPECTER, who has been very helpful
throughout this whole process. Senator
LEAHY, Senator DURBIN, Senator FEIN-
GOLD have all been part of these discus-
sions and I have worked to share with
them the concepts we were working on,
the language we were working on in
the areas where there were still dif-
ferences, differences between those who
wanted to pass the conference report as
it was and those of us who felt we could
strike a better balance.

In the end, we have worked out an
agreement on language that has re-
ceived bipartisan support and makes
changes to the conference report in
three areas.

First, we add a clear, explicit judicial
review process for the 215 subpoena gag
order. It is a judicial review process
that is very similar to the judicial re-
view process for the National Security
Letter gag order set forth in the con-
ference report. I think it is important
that we stand for the principle that a
restriction on free speech such as a gag
order can be objected to in a court of
law before a judge. You can at least
have your case heard. That does not
mean you will win, necessarily, but
you can at least have your case heard.

Second, we were able to get language
striking the requirement that the re-
cipient of a National Security Letter
disclose the name of their attorney to
the FBI. Again this is a punitive provi-
sion, and it could have the unintended
effect of discouraging people from
seeking legal advice.

Third, we added clarification to Na-
tional Security Letters as they pertain
to libraries. Our agreement adds a pro-
vision that makes very clear that li-
braries operating in their traditional
role, including the lending of books, in-
cluding making books available in dig-
ital form, including providing basic
Internet access, are not subject to Na-
tional Security Letters.

These are three areas that were high-
lighted as being of concern at the end
of last year. I did—and I think the oth-
ers would agree—we all did everything
possible to stay focused on these areas
of concern. We made improvements in
each of these three areas. I think we
ought to be able to move forward now
with the reauthorization, knowing full
well that in an effort such as this, no
party ever gets everything they want.
But having shown that there is a bipar-
tisan group of Members of the Senate
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and I believe Members of the House as
well who will look carefully at these
measures, who will push hard for im-
provements, I think the oversight of
the PATRIOT Act will be improved. 1
know that the reporting to Congress as
to how this act is used will be im-
proved. Requirements to report on the
use of 215 subpoenas and the minimiza-
tion procedures used to get rid of data
and information on innocent Ameri-
cans collected through 215 subpoenas
and National Security Letters are im-
provements.

So I feel confident we have legisla-
tion that is a vast improvement over
current law in terms of protecting civil
liberties. We have oversight that is im-
proved and, frankly, we have a strong
coalition within Congress that is com-
mitted to doing an effective job in
making sure these important law en-
forcement tools are used effectively
but also used fairly.

I know not all my colleagues will
support this final package. I know in
particular Senator FEINGOLD, who has
worked extremely hard on this issue, is
not able to support this final package.
He will speak more eloquently than I
can as to the concerns that remain, but
among his concerns is the breadth of
the 215 standard and the feeling that
we ought to be able to agree on and
work toward a standard that will pre-
vent fishing expeditions, that will bet-
ter protect civil liberties but still en-
able law enforcement to do their job. I
share that concern and that goal, but I
at the same time recognize we have an
obligation to take the many gains we
received throughout the reauthoriza-
tion process and reauthorize this legis-
lation so we can move forward, focus
on our outstanding concerns, and focus
on the agenda that still sits before
Congress.

I thank the President for the time
and the opportunity to lay out the im-
provements that are in the package be-
fore us. I look forward to the debate
and the discussion, but I do hope we
can, in a deliberate fashion, complete
work on this legislation that now has
gained bipartisan support, has gained
additional votes from Republicans, in-
cluding Senator CRAIG, Senator HAGEL,
Senator MURKOWSKI, who have raised
concerns, Senator DURBIN, Senator
FEINSTEIN, and others on the Demo-
cratic side who have stood with us too
since the end of last year in the hopes
of improving the balance of the con-
ference report. I think we do the coun-
try a service by enacting this legisla-
tion now with a commitment to con-
tinue to try to improve it wherever we
can.

I thank the Chair.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. FEINGOLD. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.
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Mr. SUNUNU. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

Mr. FEINGOLD. Mr. President, re-
serving the right to object.

The PRESIDING OFFICER. The Sen-
ator cannot reserve the right to object.

Is there objection?

Mr. SUNUNU. I ask consent that the
Senator be allowed to make his point.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin is recognized.

Mr. FEINGOLD. Mr. President, I ob-
ject to raising the quorum call.

The PRESIDING OFFICER. Without
objection, the quorum call is termi-
nated, and the Senator from Wisconsin
is recognized.

Mr. FEINGOLD. Mr. President, I ask
unanimous—I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. FEINGOLD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FEINGOLD. Mr. President, I ask
unanimous consent that I be recog-
nized to speak at 11 a.m. on the motion
to proceed.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FEINGOLD. I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mrs. Feingold. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
GRAHAM). Without objection, it is so
ordered.

Mr. FEINGOLD. Mr. President, it
will come as no surprise that I would
like to talk about the PATRIOT Act
today, and certainly I listened to the
remarks of the Senator from New
Hampshire and have greatly enjoyed
the experience of working with him on
this issue for the last couple of years.

I, of course, come to a very different
conclusion about the matters before us.
I strongly oppose proceeding to the
consideration of S. 2271, which is legis-
lation introduced by some of my
friends and colleagues to implement
the deal on the PATRIOT Act that was
struck by the White House last week.

Some may argue that there is no
harm in passing a bill that could chari-
tably be described as trivial. But pro-
tecting the rights of law-abiding Amer-
icans is not trivial, and passage of S.
2271 is the first step toward passage of
the flawed PATRIOT Act conference
report.

I will oppose both measures, and I am
prepared to discuss at length my rea-
sons for doing so. I do greatly respect
the Senators who negotiated this deal,
but I am gravely disappointed in the
outcome. The White House would agree
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to only a few very minor changes to
the same PATRIOT Act conference re-
port that could not get through the
Senate just back in this past Decem-
ber. These changes do not address the
major problems with the PATRIOT Act
that the bipartisan coalition has been
trying to fix for the past several years.

In fact, the Senator from New Hamp-
shire described the issues that brought
us together, the points that brought us
together. This agreement doesn’t re-
late, in any significant way, to the pro-
visions that we were concerned about
that brought us together in a bipar-
tisan way.

What came out of this agreement is,
quite frankly, a figleaf to allow those
who were fighting hard to improve the
act to step down, claim victory, and
move on. What a hollow victory that
would be and what a complete reversal
of the strong, bipartisan consensus
that we saw in this body a couple
months ago.

What we are seeing, I regret to say, is
quite simply a capitulation on the in-
transigent and misleading rhetoric of
the White House that sees any effort to
protect civil liberties as a sign of
weakness. Protecting American values
is not weakness. Standing on principle
is not weakness. Committing to fight
terrorism aggressively without com-
promising the rights and freedoms this
country was founded upon is not weak-
ness either.

We have come too far and fought too
hard to agree to reauthorize the PA-
TRIOT Act without fixing any of the
major problems with the act. A few in-
significant face-saving changes don’t
cut it. So I cannot support this deal. I
strongly oppose proceeding to legisla-
tion that would implement it.

I understand the pressure my col-
leagues have been under on this issue,
and I again want to say I appreciate all
the hard work they have done on the
PATRIOT Act. It has been very grati-
fying to work on a bipartisan basis on
this issue. It is unfortunate the White
House is so obviously trying to make
this into a partisan issue because it
sees some political advantage in doing
so. But whether the White House likes
it, this will continue to be an issue
where both Democrats and Republicans
have concerns, and we will continue to
work together for changes in the law. I
am sure of that. But I will also con-
tinue to strongly oppose any reauthor-
ization of the PATRIOT Act that
doesn’t protect the rights and freedoms
of law-abiding Americans who have ab-
solutely no connection whatsoever to
terrorism.

This deal does not meet that stand-
ard. Frankly, Mr. President, it doesn’t
even come close. I urge my colleagues
to oppose it and I, therefore, ask that
they oppose even proceeding to this
legislation.

I wanted to take some time to lay
out the background and context for
this ongoing debate over the PATRIOT
Act, a debate that will not end with
the reauthorization of the 16 provisions
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that are now set to expire March 10.
And I want to discuss my concerns
about this reauthorization deal with
some specificity.

Mr. President, because I was the only
Senator to vote against the PATRIOT
Act in 2001, I want to be very clear
from the start. I am not opposed to re-
authorization of the PATRIOT Act. I
supported the bipartisan compromise,
the reauthorization bill the Senate
passed last July without a single Sen-
ator objecting. I Dbelieve that bill
should become law.

The Senate reauthorization bill is
not a perfect bill, but it is actually a
good bill. If that were the bill we con-
sidered back in December or the bill we
were considering today, I would be
speaking in support of it. In fact, we
could have completed the process of re-
authorizing the PATRIOT Act months
ago if the House had taken up the bill
that the Senate approved without any
objection from any Senator on either
side of the aisle.

I also want to respond to those who
argue that any people who are con-
tinuing to call for a better reauthoriza-
tion package want to let the PATRIOT
Act expire. That is nonsense. Not a sin-
gle Member of this body is calling for
any provision—not only that the bill
should not be reauthorized, but no Sen-
ator is calling for even one provision at
all to actually expire. There are any
number of ways we can reauthorize the
act, while amending its most problem-
atic provisions, and I am not prepared
to support reauthorization without
adequate reform.

Let me also be clear about how this
process fell apart at the end of last
year and how we ended up having to ex-
tend the PATRIOT Act temporarily
past the end of 2005. In December, this
body, in one of its prouder moments in
recent years, refused to let through a
badly flawed conference report. A bi-
partisan group of Senators stood to-
gether and demanded further changes.
We made very clear what we were ask-
ing for. We laid out five issues that
needed to be addressed to get our sup-
port.

Let me quickly read excerpts from a
letter that we sent out explaining our
concerns:

The draft conference report would allow
the Government to obtain sensitive personal
information on a mere showing of relevance.
This would allow Government fishing expedi-
tions. As business groups like the U.S.
Chamber of Commerce have argued, the Gov-
ernment should be required to convince a
judge that the records they are seeking have
some connection to a suspected terrorist or
S .
p%I‘he draft conference report does not per-
mit the recipient of a section 215 order to
challenge its automatic, permanent gag
order. Courts have held that similar restric-
tions violate the First Amendment. The re-
cipient of a section 215 order is entitled to
meaningful judicial review of the gag order.

The draft conference report doesn’t provide
meaningful judicial review of a national se-
curity letter’s gag order. It requires the
court to accept as conclusive the Govern-
ment’s assertion that a gag order should not
be lifted, unless the court determines the
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Government is acting in bad faith. The re-
cipients of NSLs are entitled to meaningful

judicial review of a gag order.
The draft conference report does not sun-

set the NSL authority. In light of recent rev-
elations about possible abuses of NSLs, the
NSL provision should sunset in no more than
four years so that Congress will have an op-

portunity to review the use of this power.
The draft conference report requires the

Government to notify the target of a ‘‘sneak
and peek” search no earlier than 30 days
after the search, rather than within seven
days, as the Senate bill provides and as pre-
PATRIOT Act judicial decisions required.
The conference report should include a pre-
sumption that notice will be provided within
a significantly shorter period in order to bet-
ter protect Fourth Amendment rights. The
availability of additional 90-day extensions
means that a shorter initial timeframe
should not be a hardship on the Government.

Those are the key parts of the letter
that we sent late last year. Now, you
might ask, in this newly announced
deal on the PATRIOT Act, have any of
these problems been solved? Have any
of the five problems identified by the
SAFE Act authors been solved?

The answer is simple, Mr. President.
The answer is: No, not a single one.
Only one of these issues has been even
partially addressed by this deal. The
White House applied immense pressure
and pulled out its usual scare tactics
and succeeded in somehow convincing
people to accept a deal that makes
only a tiny substantive improvement
to a bill that was actually rejected in
December. This is simply not accept-
able.

I want to explain in detail my biggest
concerns with the conference report, as
modified by S. 2271, the legislation that
the majority leader is seeking to take
up. First, I want to clear up one fre-
quent misconception. I have never ad-
vocated repeal of any portion of the
PATRIOT Act. In fact, as I have said
repeatedly over the past 4 years, I sup-
ported most of that bill. There were
many good provisions in that bill. As
my colleagues know, the PATRIOT Act
did a lot more than expand our surveil-
lance laws. Among other things, it set
up a national network to prevent and
detect electronic crimes, such as the
sabotage of the Nation’s financial sec-
tor; it established a counterterrorism
fund to allow the Justice Department
offices, disabled in terrorist attacks, to
keep operating; and it changed the
money laundering laws to make them
more useful in disrupting the financing
of terrorist organizations. One section
even condemned discrimination

against Arab and Muslim Americans.
Even some of the act’s surveillance

sections were reasonable. One provision
authorized the FBI to expedite the hir-
ing of translators. Another added ter-
rorism and computer crimes to the list
of crimes for which criminal wiretap
orders could be sought. And some pro-
visions helped to bring down what has
been called frequently ‘‘the wall’’—the
wall that had been built up between in-
telligence and law enforcement agen-

cies.
Whenever we start debating the PA-

TRIOT Act, we hear a lot of people say-
ing we must reauthorize the PATRIOT
Act in order to ensure that the wall
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doesn’t go back up. So let me make it
clear. I supported the information-
sharing provisions of the PATRIOT
Act. One of the key lessons we learned
in the wake of September 11 was that
our intelligence and law enforcement
agencies were not sharing information
with each other, even where the stat-

utes permitted it.

Unfortunately, the wall was not so
much a legal problem as it was a prob-
lem of culture. That is not just my
conclusion. The report of the 9/11 Com-
mission made that very clear. I am
sorry to report we have not made as
much progress as we should have in
bringing down those very significant
cultural barriers to information shar-
ing among our agencies. The 9/11 Com-
mission report card that was issued to-
ward the end of last year gave the Gov-
ernment a ‘D’ for information sharing
because our agencies’ cultures have not
changed enough. A statement issued by
Chairman Kean and Vice Chairman
Hamilton explained, ‘‘You can change
the law, you can change the tech-
nology, but you still need to change
the culture. You still need to motivate
institutions and individuals to share
information.” And so far, apparently,
our Government has not met that chal-
lenge.

Talking about the importance of in-
formation sharing, as administration
officials and other supporters of the
conference report have done repeat-
edly, is part of a pattern that started
several years ago on this issue of re-
newing or revising the PATRIOT Act.
Rather than engage in a true debate on
the controversial parts of the PA-
TRIOT Act, as some in this body have
done—to their credit—during this reau-
thorization process, many proponents
of the PATRIOT Act point to the non-
controversial provisions of the act and
talk about how important they are.
They say this bill must be passed be-
cause it reauthorizes those non-
controversial provisions. But, that
doesn’t advance the debate; it muddies
the waters because we all agree that
those provisions should be continued.

The point is we don’t have to accept
bad provisions to make sure the good
provisions become law, or continue to
be law.

I hope I actually advance the debate.
I want to spend some time explaining
my specific concerns with the con-
ference report and the deal that was
struck to make a few minor changes to
it. It is unfortunate the whole Congress
could not come together, as the Senate
did around the Senate’s bipartisan
compromise reauthorization bill. In
July, the Senate Judiciary Committee
voted unanimously in favor of a reau-
thorization bill that made meaningful
changes to the most controversial pro-
visions of the PATRIOT Act to protect
the rights and freedoms of innocent
Americans.

Shortly thereafter, that bill passed
the full Senate by unanimous consent.
It was not entirely easy for me to sup-
port the Senate bill, which fell short of
the improvements contained in the bi-
partisan SAFE Act. But at the end of
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the day, the Senate bill actually con-
tained meaningful changes to some of
the most problematic provisions in the
PATRIOT Act—provisions I have been
trying to fix since October 2001—so I
decided to support it. I made it very
clear at the time, however, that I
viewed the bill as the end point of ne-
gotiations, not the beginning. In fact, I
specifically warned my colleagues
““that the conference process must not
be allowed to dilute the safeguards in
this bill.” Obviously, I meant it, but it
appears that people either were not lis-
tening or weren’t taking me seriously.
This conference report, as slightly
modified by this deal, unfortunately
does not contain many important re-
forms to the PATRIOT Act we passed
in the Senate, so I cannot support it.
And I will fight.

I wish to remind my colleagues of the
serious problems with the PATRIOT
Act which we have been discussing for
several years now. Let me start with
section 215, the so-called library provi-
sion, which has received probably the
most public attention of any one of the
controversial provisions. I remember
when the former Attorney General of
the United States called the librarians
who were expressing disagreement with
this provision ‘‘hysterical.” What a
revelation it was when the Chairman of
the Judiciary Committee, the Senator
from Pennsylvania, opened his ques-
tioning of the current Attorney Gen-
eral during his confirmation hearing by
expressing concerns about this provi-
sion of the PATRIOT Act, section 215.
He got the Attorney General to con-
cede that, yes, in fact, this provision
probably went a bit too far and could
be improved and clarified. And that
was really an extraordinary moment.
It was a moment that was very slow in
coming, and it was long overdue.

I give credit to the Senator from
Pennsylvania because it allowed us to
start having a real debate on the PA-
TRIOT Act. Credit also has to go to the
American people, who stood up, despite
the dismissive and derisive comments
of Government officials, and said, with
loud voices: The PATRIOT Act needs
to be changed.

My colleagues know as well as I do
that these voices came from the left
and the right, from big cities and small
towns across America. So far, more
than 400 State and local governmental
bodies have passed resolutions calling
for revisions to the PATRIOT Act. I
plan to read some of those resolutions
on the floor during this debate, and
there are a lot of them. Nearly every
one mentions section 215.

Section 215 is at the center of this de-
bate over the PATRIOT Act. It is also
one of the provisions that I tried un-
successfully to amend here on the floor
in October of 2001. So it makes sense to
start my discussion of the specific
problems I have with the conference re-
port with the infamous ‘‘library’’ pro-
vision.



February 15, 2006

Section 215 of the PATRIOT Act al-
lows the Government to obtain secret
court orders in domestic intelligence
investigations to get all kinds of busi-
ness records about people, including
not just library records but also med-
ical records and various other types of
business records. The PATRIOT Act al-
lowed the Government to obtain these
records as long as they were ‘‘sought
for” a terrorism investigation. That is
all they had to say. That is a very low
standard. It didn’t require that the
records concern someone who was sus-
pected of being a terrorist or spy or
even suspected of being connected to a
terrorist or a spy. It didn’t require any
demonstration of how the records
would be useful in the investigation.
Under section 215, if the Government
simply said it wanted records for a ter-
rorism investigation, the secret FISA
Court was required to issue the order—
no discretion required to issue the
order, period. To make matters worse,
recipients of these orders are also sub-
ject to an automatic gag order. They
cannot tell anyone that they have been
asked for records.

Some in the administration and even
in this body took the position that peo-
ple shouldn’t be able to criticize these
provisions until they could come up
with a specific example of ‘‘abuse.’” The
Attorney General has repeatedly made
that same argument, and he did so
again in December in an op-ed in the
Washington Post when he dismissed
concerns about the PATRIOT Act by
saying that ‘‘there have been no
verified civil liberty abuses in the 4
years of the Act’s existence.”

First of all, that has always struck
me as a strange argument since 215 or-
ders are issued by a secret court and
people who receive them are prohibited
by law from discussing them. In other
words, the law is designed—it is actu-
ally designed—so that it is almost im-
possible for you to know if abuses have
occurred. But even more importantly,
the claim about lack of abuse just isn’t
credible anymore, given what we now
know about how this administration
views the surveillance laws that this
body, this Congress, writes. We now
know that for the past 4-plus years, the
Government has been wiretapping the
international communications of
Americans inside the United States
without obtaining the wiretap orders
required by statute.

If we want to talk about abuses, I
can’t imagine a more shocking exam-
ple of an abuse of power than to violate
the law by eavesdropping on American
citizens without first getting a court
order based on some evidence, some
evidence that they are possibly crimi-
nals or terrorists or spies. So I don’t
want to hear again from the Attorney
General or anyone on this floor that
this Government has shown it can be
trusted to use the power we give it
with restraint and care.

The Government should not have
those kinds of broad, intrusive powers
in section 215—not this Government,
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not any government. The American
people shouldn’t have to live with a
poorly drafted provision which clearly
allows for the records of innocent
Americans to be searched and just hope
that the Government uses it with re-
straint. A government of laws doesn’t
require its citizens to rely on the good
will and good faith of those who have
these powers, especially when adequate
safeguards could easily be written into
the law—easily be written into the
law—without compromising their use-
fulness as a law enforcement or
antiterrorist tool.

After lengthy and difficult negotia-
tions, the Judiciary Committee came
up with language that achieved that
goal. It would require the Government
to convince a judge that a person has
some connection to terrorism or espio-
nage before obtaining their sensitive
records. When I say ‘‘some connec-
tion,” that is what I mean. The Senate
bill’s standard is the following: No. 1,
that the records pertain to a terrorist
or spy; No. 2, that the records pertain
to an individual in contact with or
known to a suspected terrorist or spy;
or No. 3, that the records are relevant
to the activities of a suspected ter-
rorist or spy. That is the three-prong
test in the Senate bill, and I believe it
is more than adequate to give law en-
forcement the power it needs to con-
duct investigations while also suffi-
ciently protecting the rights of inno-
cent Americans. It would not limit the
types of records the Government could
obtain, and it does not go as far to pro-
tect law-abiding Americans as I would
prefer, but it would make sure the Gov-
ernment cannot go on fishing expedi-
tions into the records of completely in-
nocent people.

The Senate bill would also give re-
cipients of the 215 order an explicit,
meaningful right to challenge those or-
ders and the accompanying gag orders
in court. These provisions passed the
Senate Judiciary Committee unani-
mously after tough negotiations late
into the night, and as anyone familiar
with the Judiciary Committee knows,
including the Chair, that is no mean
feat, to get that done in the Judiciary
Committee on any issue.

The conference report did away with
this delicate provision. First and most
importantly, it does not contain the
critical modifications to the standard
for section 215 orders. The Senate per-
mits the Government to obtain busi-
ness records only if it can satisfy one
or more of the prongs of the three-
prong test I just described. This is a
broad standard, and it has a lot of
flexibility. But it retains the core pro-
tection—the core protection—that the
Government cannot go after someone
who has no connection whatsoever to a
terrorist or spy or their activities.

The conference replaces the three-
prong test with a simple relevance
standard. It then provides a presump-
tion of relevance that the Government
meets one of the three prongs. It is
silly to argue that this is adequate pro-
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tection against a fishing expedition.
The only actual requirement in the
conference report is that the Govern-
ment show that those records are just
relevant to an authorized intelligence
investigation—that is all—just rel-
evant to an authorized intelligence in-
vestigation. Relevance is a very broad
standard that could arguably justify
the collection of all kinds of informa-
tion about all kinds of law-abiding
Americans. The three prongs are just
examples of how the Government can
satisfy the relevance standard. That is
not simply a loophole or an exception
that swallows the rule; the exception is
the rule. The exception basically de-
stroys the meaning of the carefully
considered three-prong test we all sup-
ported in the Senate.

I will try to make this as straight-
forward as I can. The Senate bill re-
quires the Government to satisfy one
of three tests. Each test requires some
connection between the records and a
suspected terrorist or spy. But the con-
ference report says that the Govern-
ment only is required to satisfy a new
fourth test, and that test is only rel-
evance and which does not require a
connection between the records and a
suspect. So the other three tests no
longer provide any protections at all.

This issue was perhaps the most sig-
nificant reason I and others objected to
the conference report. So, naturally,
the question today is, How was this
issue addressed by the White House
deal to get the support of some Sen-
ators? The answer is, It wasn’t. Not one
change was made on the standard for
obtaining section 215 orders, and that
is a grave disappointment. The White
House refused to make any changes at
all. Not only would it not accept the
Senate version of section 215, which no
Member of this body objected to back
in July, it wouldn’t make any change
in the conference report on this issue
at all.

Another significant problem with the
conference report that was rejected
back in December is that it does not
authorize judicial review of the gag
order that comes with a section 215
order. While some have argued that the
review by the FISA Court of a Govern-
ment application for a section 215 order
is equivalent to judicial review of the
accompanying gag order, that is simply
inaccurate. The statute does not give
the FISA Court any latitude to make
an individualized decision about wheth-
er to impose a gag order when it issues
a section 215 order. It is required by
statute to include a gag order in every
section 215 order. That means the gag
order is automatic and permanent in
every case.

This is a serious deficiency and one
which very likely violates the First
Amendment. In litigation challenging
a similar, permanent, automatic gag
rule in a national security letter stat-
ute, two courts have found first amend-
ment violations because there is no in-
dividualized evaluation of the need for
secrecy. I have those decisions here,
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and perhaps I will have a chance to
read them during this debate.

This question of judicial review of
the section 215 gag order is one issue
that is actually addressed in some way
by the White House deal—addressed
but not solved. Far from it. Under the
deal, there is judicial review of section
215 gag orders, but it can only take
place after a year has passed, and it
can only be successful if the recipient
of the section 215 order proves that the
Government has acted in bad faith. As
many of us have argued in the context
of national security letters, that is a
virtually impossible standard to meet.
What we need is meaningful judicial re-
view of these gag orders, not just the
illusion of it.

I do acknowledge one change made
by the White House deal that I do
think is an improvement over the con-
ference report. The conference report
clarifies that the recipients of both
section 215 orders and national security
letters, which I will discuss in detail in
a moment, can consult an attorney,
but it also includes a provision that re-
quires the recipients of these letters to
notify the FBI if they consult with the
attorney and to identify the attorney
to the FBI. Obviously, this could have
a significant chilling effect on the
right to counsel. The deal struck with
the White House makes clear that re-
cipients of section 215 orders in na-
tional security letters would not have
to tell the FBI if they consult with an
attorney. That is an improvement over
the conference report but, unfortu-
nately, it is only one relatively minor
change.

Let me now turn to a very closely re-
lated provision that has finally been
getting the attention it deserves: na-
tional security letters, or NSLs—an au-
thority that was expanded by section
3568 and 505 of the PATRIOT Act. This
NSL issue has flown under the radar
for years, even though many of us have
been trying to bring more public atten-
tion to it. I am gratified that we are fi-
nally talking about NSLs, in large part
due to a lengthy Washington Post
story published last year on the use of
these authorities.

What are NSLs, and why are they
such a concern? Let me spend a little
time on this because it is quite impor-
tant. National security letters are
issued by the FBI to businesses to ob-
tain certain types of records. So they
are similar to section 215 orders, but
with one very critical difference: the
Government does not need to get any
court approval whatsoever to issue
them. It doesn’t have to go to the FISA
Court and make even the most mini-
mal showing. It simply issues the order
signed by the special agent in charge of
a field office or some other FBI head-
quarters official.

NSLs can only be used to obtain cer-
tain categories of business records, in
fairness, while section 215 orders can be
used to obtain ‘“‘any tangible thing.”

But even the categories reachable by
an NSL are quite broad. NSLs can be
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used to obtain three types of business
records: subscriber and transactional
information related to Internet and
phone usage; credit reports; and finan-
cial records, a category that has been
expanded to include records from all
kinds of everyday businesses like jew-
elers, car dealers, travel agents and
even casinos.

Just as with section 215, the PA-
TRIOT Act expanded the NSL authori-
ties to allow the Government to use
them to obtain records of people who
are not suspected of being, or even of
being connected to, terrorists or spies.
The Government need only certify that
the documents are either sought for or
relevant to an authorized intelligence
investigation, a far-reaching standard
that could be used to obtain all kinds
of records about innocent Americans.
And just as with section 215, the recipi-
ent is subject to an automatic, perma-
nent gag rule.

The conference report does little to
fix the problems with the national se-
curity letter authorities. In fact, it
could be argued that it makes the law
worse. Let me explain why.

First, the conference report does
nothing to fix the standard for issuing
an NSL. It leaves in place the breath-
takingly broad relevance standard.
Now, some have analogized NSLs to
grand jury subpoenas, which are issued
by grand juries in criminal investiga-
tions to obtain records that are rel-
evant to the crime they are inves-
tigating. So, the argument goes, what
is the big deal if NSLs are also issued
under a relevance standard for intel-
ligence investigations?

Two critical differences make that
analogy break down very quickly. First
of all, the key question is: Relevant to
what? In criminal cases, grand juries
are investigating specific crimes, the
scope of which is explicitly defined in
the criminal code. Although the grand
jury is quite powerful, the scope of its
investigation is limited by the par-
ticular crime it is investigating. In
sharp contrast, intelligence investiga-
tions are, by definition, extremely
broad. When you are gathering infor-
mation in an intelligence investiga-
tion, anything could potentially be rel-
evant. Suppose the Government be-
lieves a suspected terrorist visited Los
Angeles in the last year or so. It might
then want to obtain and keep the
records of everyone who has stayed in
every hotel in L.A., or booked a trip to
L.A. through a travel agent, over the
past couple years, and it could argue
strongly that that information is rel-
evant to a terrorism investigation be-
cause it would be useful to run all
those names through the terrorist
watch list.

I don’t have any reason to believe
that such broad use of NSLs is hap-
pening. But the point is that when you
are talking about intelligence inves-
tigations, ‘‘relevance’” is a very dif-
ferent concept than in criminal inves-
tigations. It is certainly conceivable
that NSLs could be used for that kind
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of broad dragnet in an intelligence in-
vestigation. Nothing in current law
prevents it. The nature of criminal in-
vestigations and intelligence investiga-
tions is different, and let’s not forget
that.

Second, the recipients of grand jury
subpoenas are not subject to the auto-
matic secrecy that NSL recipients are.
We should not underestimate the power
of allowing public disclosure when the
Government overreaches. In 2004, Fed-
eral officials withdrew a grand jury
subpoena issued to Drake University
for a list of participants in an antiwar
protest because of public revelations
about the demand. That could not have
happened if the request had been under
section 215 or for records available via
the NSL authorities.

Unfortunately, there are many other
reasons why the conference report does
so little good on NSLs. Let’s talk next
about judicial review. The conference
report creates the illusion of judicial
review for NSLs, both for the letters
themselves and for the accompanying
gag rule, but, if you look at the details,
it is drafted in a way that makes that
review virtually meaningless. With re-
gard to the NSLs themselves, the con-
ference report permits recipients to
consult their lawyer and seek judicial
review, but it also allows the Govern-
ment to keep all of its submissions se-
cret and not share them with the chal-
lenger, regardless of whether there are
national security interests at stake. So
you can challenge the order, but you
have no way of knowing what the Gov-
ernment is telling the court in re-
sponse to your challenge. The parties
could be arguing about something as
garden variety as attorney-client privi-
lege, with no national security issues,
and the Government would have the
ability to keep its submission secret.
That is a serious departure from our
usual adversarial process, and it is very
disturbing.

The other significant problem with
the judicial review provisions is the
standard for getting the gag rule over-
turned. In order to prevail, the recipi-
ent has to prove that any certification
by the Government that disclosure
would harm national security or im-
pair diplomatic relations was made in
bad faith. Again, this is a standard of
review that is virtually impossible to
meet. So what we have is the illusion
of judicial review. When you look be-
hind the words in the statute, you real-
ize it’s just a mirage.

Does the White House deal address
these problems? It does not. In fact, as
I have already discussed, it expands
that same very troubling standard of
review to judicial review section 215
gag orders.

The modifications to the conference
report agreed to by the White House do
contain one other purported change to
one of the NSL statutes. This modifica-
tion states that the FBI cannot issue
an NSL for transactional and sub-
scriber information about telephone
and Internet usage to a library unless
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the library is offering ‘‘electronic com-
munication services” as defined in the
statute. But that just restates the ex-
isting requirements of the NSL stat-
ute, which currently applies only to en-
tities—libraries or otherwise—that pro-
vide ‘‘electronic communication serv-
ices.”” So that provision has no real
legal effect whatsoever. Perhaps that
explains why the American Library As-
sociation issued a statement calling
this provision a ‘‘figleaf’’ and express-
ing disappointment that so many Sen-
ators have agreed to this deal.

I also want to take a moment to ad-
dress, again, an argument that has
been made about the NSL provisions of
the conference report. It has been ar-
gued that many of the complaints I
have about the NSL provisions of the
conference report apply equally to the
NSL provisions of the Senate bill and
therefore, because I supported the Sen-
ate bill, by some convoluted theory my
complaints are therefore invalid and I
should support the conference report.

That just makes no sense. The NSL
section of the Senate bill was one of
the worst sections of the bill. I didn’t
like it then, and I don’t like it now.
But in the context of the larger pack-
age of reforms that were in the Senate
bill, including the important changes
to section 215 that I talked about ear-
lier and the new time limit on ‘‘sneak
and peek’ search warrants that I will
talk about in a moment, I was able to
accept that NSL section even though I
would have preferred additional re-
forms.

The argument has been made that
after supporting a compromise package
for its good parts, I guess the idea is I
am supposed to accept a conference re-
port that has only the bad parts of the
package even though the good parts
have been stripped out. That is just
nonsense, and every Member of this
chamber who has ever agreed to a com-
promise—and I must assume that in-
cludes every single one of us—knows it.

The other point I want to emphasize
here is that the Senate bill was passed
before the Post reported about the use
of NSLs and the difficulties that the
gag rule poses for businesses that feel
they are being unfairly burdened by
them. At the very least, I would think
that a sunset of the NSL authorities
would be justified to ensure that Con-
gress has the opportunity to take a
close look at such a broad power. But
the conferees and the White House re-
fused to make that change. Nor would
they budge at all on the absurdly dif-
ficult standard of review, the so-called
conclusive presumption; in fact, the
White House insisted on repeating it in
the context of judicial review of sec-
tion 215 gag orders.

This points out a real problem I have
with the White House deal. In our let-
ter in December, my colleagues and I,
Democratic and Republican, com-
plained about the unfair standard for
judicial review of the gag order in con-
nection to NSLs. So how can the sup-
porters of this deal argue that applying
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that same standard to challenges to
the gag rule for section 215 orders is an
improvement? A standard that was un-
acceptable in December has somehow
miraculously been transformed into a
meaningful concession. That is just
spin. It doesn’t pass the laugh test.

I suspect that the NSL power is
something that the administration is
zealously guarding because it is one
area where there is almost no judicial
involvement or oversight. It is the last
refuge for those who want virtually un-
limited Governmental power in intel-
ligence investigations. And that is why
the Congress should be very concerned
and very insistent on making the rea-
sonable changes we have suggested.

I next want to address ‘‘sneak and
peek” searches. This is another area
where the conference report departs
from the Senate’s compromise lan-
guage, another area where the White
House deal makes no changes whatso-
ever, and another reason that I must
oppose the conference report.

When we debated the PATRIOT Act
in December, the senior Senator from
Pennsylvania made what seems on the
surface to be an appealing argument.
He said that the Senate bill requires
notice of a sneak and peek search with-
in 7 days of the search, and the House
said 180 days. The conference com-
promised on 30 days. ‘“That’s a good re-
sult,” he says. ‘“They came down 150
days, we went up only 23. What’s wrong
with that?”’

Let me take a little time to put this
issue in context and explain why this
isn’t just a numbers game—an impor-
tant constitutional right is at stake.

One of the most fundamental protec-
tions in the Bill of Rights is the fourth
amendment’s guarantee that all citi-
zens have the right to ‘‘be secure in
their persons, houses, papers, and ef-
fects” against ‘‘unreasonable searches
and seizures.” The idea that the Gov-
ernment cannot enter our homes im-
properly is a bedrock principle for
Americans, and rightly so. The fourth
amendment has a rich history and in-
cludes in its ambit some very impor-
tant requirements for searches. One is
the requirement that a search be con-
ducted pursuant to a warrant. The Con-
stitution specifically requires that a
warrant for a search be issued only
where there is probable cause and that
the warrant specifically describe the
place to be searched and the persons or
things to be seized.

Why does the Constitution require
that particular description? For one
thing, that description becomes a limit
on what can be searched or what can be
seized. If the magistrate approves a
warrant to search someone’s home and
the police show up at the person’s busi-
ness, that search is not valid. If the
warrant authorizes a search at a par-
ticular address, and the police take it
next door, they have no right to enter
that house. But of course, there is no
opportunity to point out that the war-
rant is inadequate unless that warrant
is handed to someone at the premises.
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If there is no one present to receive the
warrant, and the search must be car-
ried out immediately, most warrants
require that they be left behind at the
premises that were searched. Notice of
the search is part of the standard
Fourth Amendment protection. It’s
what gives meaning, or maybe we
should say ‘‘teeth,” to the Constitu-
tion’s requirement of a warrant and a
particular description of the place to
be searched and the persons or items to
be seized.

Over the years, the courts have had
to deal with Government claims that
the circumstances of a particular in-
vestigation require a search without
notifying the target prior to carrying
out the search. In some cases, giving
notice would compromise the success
of the search by leading to the flight of
the suspect or the destruction of evi-
dence. The two leading cases on so-
called surreptitious entry, or what
have come to be known as ‘‘sneak and
peek” searches, came to very similar
conclusions. Notice of criminal search
warrants could be delayed but not
omitted entirely. Both the Second Cir-
cuit in U.S. v. Villegas and the Ninth
Circuit in U.S. v. Freitas held that a
sneak and peek warrant must provide
that notice of the search will be given
within 7 days, unless extended by the
court. Listen to what the Freitas court
said about such searches:

We take this position because surreptitious
searches and seizures of intangibles strike at
the very heart of the interests protected by
the Fourth Amendment. The mere thought
of strangers walking through and visually
examining the center of our privacy interest,
our home, arouses our passion for freedom as
does nothing else. That passion, the true
source of the Fourth Amendment, demands
that surreptitious entries be closely cir-
cumscribed.

So when defenders of the PATRIOT
Act say that sneak and peek searches
were commonly approved by courts
prior to the PATRIOT Act, they are
partially correct. Some courts per-
mitted secret searches in very limited
circumstances, but they also recog-
nized the need for prompt notice after
the search unless a reason to continue
to delay notice was demonstrated. And
they specifically said that notice had
to occur within 7 en days.

Section 213 of the PATRIOT Act
didn’t get this part of the balance
right. It allowed notice to be delayed
for any reasonable length of time. In-
formation provided by the administra-
tion about the use of this provision in-
dicates that delays of months at a time
are now becoming commonplace. Those
are hardly the kind of delays that the
courts had been allowing prior to the
PATRIOT Act.

The sneak and peek power in the PA-
TRIOT Act caused concern right from
the start. And not just because of the
lack of a time-limited notice require-
ment. The PATRIOT Act also broad-
ened the justifications that the Gov-
ernment could give in order to obtain a
sneak and peek warrant. It included
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what came to be known as the ‘“‘catch-
all” provision, which allows the Gov-
ernment to avoid giving notice of a
search if it would ‘‘seriously jeopardize
an investigation.” Some think that
that justification in some ways swal-
lows the requirement of notice since
most investigators would prefer not to
give notice of a search and can easily
argue that giving notice will hurt the
investigation.

That is why it sounds to many like a
catch-all provision.

Critics of the sneak and peek provi-
sion worked to fix both of the problems
when they introduced the SAFE Act.
First, in that bill, we tightened the
standard for justifying a sneak and
peek search to a limited set of cir-
cumstances—when advance notice
would endanger life or property, or re-
sult in flight from prosecution, the in-
timidation of witnesses, or the destruc-
tion of evidence. Second, we required
notice within 7 days, with an unlimited
number of 21-day extensions if ap-
proved by the court.

The Senate bill, as we all know, was
a compromise. It kept the catch-all
provision as a justification for obtain-
ing a sneak and peek warrant. Those of
us who were concerned about that pro-
vision agreed to accept it in return for
getting the 7-day notice requirement.
And we accepted unlimited extensions
of up to 90 days at a time. The key
thing was prompt notice after the fact,
or a court order that continuing to
delay notice was justified.

That is the background to the num-
bers game that the Senator from Penn-
sylvania and other supporters of the
conference report point to. They want
credit for walking the House back from
its outrageous position of 180 days, but
they refuse to recognize that the sneak
and peek provision still has the catch-
all justification and unlimited 90-day
extensions.

Here is the crucial question that they
refuse to answer. What possible ration-
ale is there for not requiring the Gov-
ernment to go back to a court within 7
days and demonstrate a need for con-
tinued secrecy? Why insist that the
Government get 30 days free without
getting an extension? Could it be that
they think that the courts usually
won’t agree that continued secrecy is
needed after the search is conducted, so
they won’t get the 90-day extension? If
they have to go back to a court at
some point, why not go back after 7
days rather than 30? From the point of
view of the Government, I don’t see the
big deal. But from the point of view of
someone whose house has been secretly
searched, there is a big difference be-
tween 1 week and a month with regard
to the time you are notified that some
one came into your house and you had
absolutely no idea about it.

Suppose, for example, that the Gov-
ernment actually searched the wrong
house. As I mentioned, that’s one of
the reasons that notice is a fourth
amendment requirement. The innocent
owner of the place that had been
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searched might suspect that someone
had broken in, might be living in fear
that someone has a key or some other
way to enter. Should we make that
person wait a month to get an expla-
nation rather than a week? Presum-
ably, if the search revealed nothing,
and especially if the Government real-
ized the mistake and does not intend to
apply for an extension, it will be no
hardship, other than embarrassment,
for notice to be given within 7 days.

That is why I’'m not persuaded by the
numbers game. The Senate bill was al-
ready a compromise on this very con-
troversial provision. And there is no
good reason not to adopt the Senate’s
provision. I have pointed this out re-
peatedly, and no one has ever come for-
ward and explained why the Govern-
ment can’t come back to the court
within 7 days of executing the search.
Instead, they let the House get away
with a negotiating tactic—by starting
with 180 days, they can argue that 30
days is a big concession. But it cer-
tainly wasn’t.

Let me put it to you this way: If the
House had passed a provision that al-
lowed for notice to be delayed for 1,000
days, would anyone be boasting about a
compromise that requires notice with-
in 100 days, more than 3 months? Would
that be a persuasive argument? I don’t
think so. The House provision of 180
days was arguably worse than current
law, which required notice ‘‘within a
reasonable time,” because it creates a
presumption that delaying notice for
180 days, 6 months, is reasonable. It
was a bargaining ploy. The Senate
version was what the courts had re-
quired prior to the PATRIOT Act. And
it was itself a compromise because it
leaves in place the catch-all provision
for justifying the warrant in the first
place. That is why I believe the con-
ference report on the sneak and peek
provision is inadequate and must be op-
posed. And the fact that this so-called
deal with the White House does not ad-
dress this issue is yet another reason
why I see no reason why I, or anyone,
should change their position on this.

Let me make one final point about
sneak and peek warrants. Don’t be
fooled for a minute into believing that
this power is needed to investigate ter-
rorism or espionage. It’s not. Section
213 is a criminal provision that applies
in whatever kinds of criminal inves-
tigations the Government has under-
taken. In fact, most sneak and peek
warrants are issued for drug investiga-
tions. So why do I say that they aren’t
needed in terrorism investigations? Be-
cause FISA also can apply to those in-
vestigations. And FISA search war-
rants are always executed in secret,
and never require notice. If you really
don’t want to give notice of a search in
a terrorism investigation, you can get
a FISA warrant. So any argument that
limiting the sneak and peek power as
we have proposed will interfere with
sensitive terrorism investigations is a
red herring.

I have spoken at some length about
the provisions of this conference report
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that trouble me, and the ways in which
the deal struck with the White House
does not address those problems with
the conference report. But to be fair, I
should mention one aspect of the con-
ference report that was better than a
draft that circulated prior to the final
signing of that report. The conference
report includes 4-year sunsets on three
of the most controversial provisions:
roving wiretaps, the so-called ‘‘library”’
provision, and the ‘‘lone wolf’ provision
of the Foreign Intelligence Surveil-
lance Act. Previously, the sunsets on
these provisions were at 7 years, and it
is certainly an improvement to have
reduced that number so that Congress
can take another look at those provi-
sions sooner.

I also want to acknowledge that the
conference report creates new report-
ing requirements for some PATRIOT
Act powers, including new reporting on
roving wiretaps, section 215, ‘‘sneak
and peek’” search warrants, and na-
tional security letters. There are also
new requirements that the Inspector
General of the Department of Justice
conduct audits of the Government’s use
of national security letters and section
215. In addition, the conference report
includes some other useful oversight
provisions relating to FISA. It requires
that Congress be informed about the
FISA Court’s rules and procedures and
about the use of emergency authorities
under FISA, and gives the Senate Judi-
ciary Committee access to certain
FISA reporting that currently only
goes to the Intelligence Committee. I
am also glad to see that it requires the
Department of Justice to report to us
on its data mining activities.

But adding sunsets and new reporting
and oversight requirements only gets
you so far. The conference report, as it
would be modified by S. 2271, remains
deeply flawed. I appreciate sunsets and
reporting, and I know that the senior
Senator from Pennsylvania worked
hard to ensure they were included, but
these improvements are not enough.
Sunsetting bad law in another 4 years
is not good enough. Simply requiring
reporting on the Government’s use of
these overly expansive tools does not
ensure that they will not be abused. We
must make substantive changes to the
law, not just improve oversight. This is
our chance, and we cannot let it pass
by.
Trust of Government cannot be can-
not be demanded or asserted or as-
sumed; it must be earned. And this ad-
ministration has not earned our trust.
It has fought reasonable safeguards for
constitutional freedoms every step of
the way. It has resisted congressional
oversight and often misled the public
about its use of the PATRIOT Act. We
know now that it has even authorized
illegal wiretaps and is making mis-
leading legal arguments to try to jus-
tify them. We sunsetted 16 provisions
of the original PATRIOT Act precisely
so we could revisit them and make nec-
essary changes—to make improve-
ments based on the experience of 4
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years with the Act, and with the care-
ful deliberation and debate that, quite
frankly, was missing 4 years ago. This
process of reauthorization has cer-
tainly generated debate, but if we pass
the conference report, even with the
few White House modifications, in
some ways we will have wasted a lot of
time and missed our opportunity to fi-
nally get it right.

The American people will not be
happy with us for missing that chance.
They will not accept our explanation
that we decided to wait another 4 years
before really addressing their concerns.
It appears that is now an inevitable
outcome. But I am prepared to Kkeep
fighting for as long as it takes to get
this right. For now, I urge my col-
leagues to oppose the motion to pro-
ceed to this legislation to implement
the White House deal. We can do better
than these minor cosmetic changes.

I yield the floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. ALLEN. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. ALLEN per-
taining to the introduction of S.J. Res.
31 are located in today’s RECORD under
““Submission of Concurrent and Senate
Resolutions.”)

Mr. ALLEN. I suggest the absence of
a quorum.

The PRESIDING OFFICER
THUNE). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. DORGAN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
ALLEN). Without objection, it is so or-
dered.

Mr. DORGAN. Mr. President, I under-
stand the current business. I ask unan-
imous consent that my presentation
appear in the RECORD as in Morning
Business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. DORGAN are
printed in today’s RECORD under
“Morning Business.”’)

Mr. DORGAN. Mr. President, I yield
the floor and I suggest the absence of a
quorum.

The PRESIDING OFFICER (Mr.
SUNUNU). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. SESSIONS. Mr. President, I ask
unanimous consent that the order for
the quorum call be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SESSIONS. Mr. President, we are
again enduring another filibuster of
the PATRIOT Act. It is frustrating to
me in the sense that I believe, properly
understood, the PATRIOT Act provides

(Mr.
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tremendous protections to the people
of the United States which don’t now
exist, and that those protections are
crafted in a way which is sensitive to
and consistent with the great civil lib-
erties which we all cherish.

Two months ago, in December, we
had a long debate, and since then, we
have had to extend the PATRIOT Act
for some time without reauthorizing it.
Leaders have met and worked and dealt
with some concerns. I know four Re-
publican Senators who had concerns,
and their concerns have been met. I
think others also have likewise felt
their concerns have been met. They are
not large changes, but it made the Sen-
ators happy and they feel comfortable
with voting for the bill today. That is
good news. It is time to pass it.

I believe the American people expect
that we will be able to have an up-or-
down vote on this legislation. That has
been blocked. There has been a major-
ity in favor of the legislation for some
time.

To get to cloture, we have to use 30
hours of debate, which will probably
last throughout the day and into to-
morrow. We will get there this time, I
am confident. When we do, we will have
a fairly strong vote, I believe, in favor
of the legislation. We certainly should.

I urge my colleagues to work with us
as best they can to move this forward
in an expeditious way that allows for
the up-or-down vote that is necessary.

I have talked about it a number of
times, but I thought today I would
focus on the question of why the PA-
TRIOT Act matters, or are these just
academic issues? Are they issues of an
FBI agent wanting to violate our civil
rights and spy on us? Some group in
Government out here with black heli-
copters trying to find out what people
are doing and then take away our lib-
erties?

That is a great exaggeration. This is
not what is at stake here. This bill is
consistent with our great American
liberties. It has not been held unconsti-
tutional. Overwhelmingly, the powers
given in this act are powers that law
enforcement officers have had for
yvears. They have been able to utilize
them to catch burglars, murderers,
drug dealers, and the like.

The local district attorney can sub-
poena my library records, medical
records, and bank records. The Drug
Enforcement Administration Act by
administrative subpoena—not even a
grand jury subpoena—can subpoena my
telephone toll records. That has always
been the law. That is the law today. We
have provisions that allow our inves-
tigators to do that for terrorists. One
would think somehow we are ripping
the Constitution into shreds, that this
is somehow a threat to our funda-
mental liberties. It is not so.

Let me point out I had the privilege,
for over 15 years, to be a Federal pros-
ecutor and work on a daily basis with
FBI agents, DEA agents, and customs
agents. These are men and women who
love their country. They believe in our
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law. They follow the law. In my re-
marks, I will demonstrate these
agents, unlike what is seen on tele-
vision, follow what we tell them to do.
If they do not follow what we tell them
to do, they can be prosecuted, removed
from the FBI, the DEA or the Federal
agency for which they work. In fact,
they know that and they remain dis-
ciplined and men and women of integ-
rity who follow the law. Therefore, do
not think, when we pass restrictions on
how they do their work, that it is not
going to be followed; that if it is a real-
ly big case, such as on ‘‘Kojak,” that
they will go in and kick in the door
without a warrant. That does not hap-
pen.

In 2001, we know at least 19 foreign
terrorists were able to enter this coun-
try and plan and execute the most dev-
astating terrorist attack this Nation
has ever seen. The reasons the United
States and terror investigators, the
people we had out there at the time—
FBI, CIA, and others—failed to uncover
and stop the September 11 conspiracy
have now been explored carefully by a
joint inquiry of the House and Senate
Intelligence Committees and other
congressional committees and commis-
sions, as well as the 9/11 Commission.
These very commissions and inquiries
have reviewed, in painstaking detail,
the various pre-September 11 investiga-
tions that were out there—investiga-
tions, inquiries, preliminary inquir-
ies—gathering information that raised
people’s suspicions about terrorism.

These investigations could have but
unfortunately did not stop the Sep-
tember 11 plot. We have seen how close
the investigators came to discovering
or disrupting the conspiracy, only to
repeatedly reach dead ends or obstruc-
tions to their investigations.

Those are the facts they found. Some
of the most important pre-September
11 investigations, we know exactly
what stood in the way of a successful
investigation. It was the laws Congress
wrote, seemingly minor, but, neverthe-
less, with substantive gaps in our
antiterror laws, preventing the FBI
from fully exporting the best leads it
had on the al-Qaida conspiracy. One
pre-September 11 investigation, in par-
ticular, came tantalizingly close to
substantially disrupting or even stop-
ping the terrorist plot. But this inves-
tigation was blocked by a flaw in our
antiterror laws that has since been cor-
rected by this PATRIOT Act being fili-
bustered today.

This investigation involved Khalid Al
Midhar. Midhar was one of the even-
tual suicide attackers on the American
Airlines flight 77 which was flown into
the Pentagon across the river from
here, killing 58 passengers on the
plane, the crew, and 125 people at the
Pentagon. Patriots all.

An account of a pre-September 11 in-
vestigation of Midhar is provided in the
9/11 Commission Staff Statement No.
10. The 9/11 Commission looked at what
information we did have prior to these
events, and this is what the staff state-
ment notes:
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During the summer of 2001, a CIA agent
asked an FBI official [a CIA agent respon-
sible for foreign intelligence talked with an
FBI official responsible for the security and
law enforcement international] to review all
of the materials from a Al Qaeda meeting in
Kuala Lumpur, Malaysia one more time. The
FBI official began her work on July 24th
prior to September 11, 2001. That day she
found the cable reporting that Khalid Al
Mihdhar had a visa to the United States. A
week later she found the cable reporting that
Mihdhar’s visa application—what was later
discovered to be his first application—listed
New York as his destination . . . The FBI of-
ficial grasped the significance of this infor-
mation.

The FBI official and an FBI analyst work-
ing on the case promptly met with INS rep-
resentatives at the FBI Headquarters. On
August 22nd, INS told them that Mihdhar
had entered the United States on January
15t, 2000, and again on July 4, 2001 . . . The
FBI agents decided that if Mihdhar was in
the United States, he should be found.

At this point, the investigation of
Khalid Al Midhar came up against the
infamous legal ‘‘wall” that separated
criminal and intelligence investiga-
tions at the time.

The Joint Inquiry Report of the
House and Senate Intelligence Com-
mittees describes what happens next:

Even in late August 2001 when CIA told
FBI, State, INS, and Customs that Khalid al-
Mihdhar, Nawaf al-Yazmi, and two other
“Bin Laden-related individuals’ were in the
United States, FBI Headquarters refused to
accede to the New York field office rec-
ommendation that a criminal investigation
be opened, which might allow greater re-
sources to be dedicated to the search for the
future hijackers . . .

The FBI has attorneys. They read our
statutes, they read the laws we pass,
they tell the agents what they can and
cannot do because they are committed
to complying with the laws we place
upon them.

The FBI attorneys took the position that
criminal investigators CANNOT be involved
and that criminal information discovered in
the intelligence case would be ‘‘passed over
the wall” according to procedures. An agent
in the FBI’s New York field office responded
by an e-mail, saying—

And I will quote the agent in a sec-
ond but the scene is this: The FBI field
office in New York concluded, after ob-
taining information from CIA that this
individual, one of the hijackers, was a
dangerous person and should be found.
And the FBI field office—it is a big
deal to be a special agent in charge of
the New York field office, the biggest
one in the country—recommended to
FBI headquarters that we act on it.
The FBI lawyers read the laws we
passed and said ‘‘you cannot.” This is
what the agent in New York responded
when he heard this, sent it by e-mail.
See if this doesn’t chill your spine a
bit.

He said:

Whatever has happened to this, someday
someone will die and, wall or not, the public
will not understand why we were not more
effective in throwing every resource we had
at certain problems.

That was his reaction. It was a nat-
ural reaction.

How did we get this wall? It occurred
in a spate of reform legislation after
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abuses of Watergate and the Frank
Church committee hearings. They de-
cided that in foreign intelligence—that
is one thing, domestic is another—for-
eign intelligence does not always fol-
low every rule. We ought to have a
clear line between the FBI, which is
over here in America, and we ought not
give them information that the CIA
had because they thought somehow
this was going to deny us our civil lib-
erties, which was not very clear think-
ing, in my view.

But these were good people. They
were driven maybe by the politics of
the time or what they thought was
good at the time. They created this
wall we have demolished with the PA-
TRIOT Act—and good riddance it is.
There is no sense in this.

The 9/11 Commission has reached the
following conclusion about the effect
the legal wall between criminal and in-
telligence investigations had on the
pre-September 11 investigation of
Khalid Al Midhar. This is what the 9/11
Commission concludes:

Many witnesses have suggested that even
if Mihdhar had been found, there was noth-
ing the agents could have done except follow
him onto the airplane. We believe this is in-
correct. Both Hazmi and Mihdhar could have
been held for immigration violations or as
material witnesses in the Cole bombing case.

This was our warship, the USS Cole,
that was bombed by al-Qaida, killing a
number of American sailors in Yemen;
an attack on a warship of the United
States by al-Qaida. What does it take
to get our attention?

This report continues:

Investigation or interrogation of any of
these individuals, and their travel and finan-
cial activities, also may have yielded evi-
dence of connections to other participants in
the 9/11 plot. In any case, the opportunity did
not arise.

There was a realistic chance, had
these rules not existed, rules that this
PATRIOT Act eliminates, we would
have been able to move forward with
an investigation that had some pros-
pect of actually preventing September
11 from occurring.

Some say, Jeff, you cannot say that
for certain; and I am not saying it for
certain, but I have been involved in in-
vestigations. You never know. You get
a bit of information, you follow up on
a lead or two, you get a search war-
rant, you surveil an activity, and all of
a sudden you find that bit of evidence
that takes you even further into an or-
ganization committed to a criminal ac-
tivity or a terrorist plot you never
knew existed. This is reality of law en-
forcement work today. We ask them
every day to do this. And those inves-
tigating terrorist cases are giving their
very heart and soul to it. They are try-
ing every way possible, consistent with
the law, not outside the law, to gather
all the information they can to be suc-
cessful.

So we know the PATRIOT Act was
enacted too late to have aided in the
pre-September 11 investigations, unfor-
tunately. But it did raise our con-
sciousness of the lack of wisdom on the
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reform legislation that was passed the
year before—all with good intentions.

Let me mention another matter of a
similar nature.

Another key pre-September 11 inves-
tigation was also blocked by a seem-
ingly minor gap in the law. The case
involves Minneapolis FBI agents’ sum-
mer 2001 investigation of al-Qaida
member Zacarias Moussaoui.

Hearings before the 9/11 Commission
raised agonizing questions about the
FBI's pursuit of Moussaoui. Commis-
sioner Richard Ben-Veniste noted the
possibility that the Moussaoui inves-
tigation could have allowed the United
States to ‘‘possibly disrupt the [9/11]
plot.” Commissioner Bob Kerrey, a
former Member of this Senate, even
suggested that with better use of the
information gleaned from Moussaoui,
the ‘‘conspiracy would have been rolled
up.”

Moussaoui was arrested by Min-
neapolis FBI agents several weeks be-
fore the 9/11 attacks. Do you remember
that? He was arrested early that sum-
mer. Instructors at a Minnesota flight
school became suspicious when
Moussaoui, with little apparent knowl-
edge of flying, asked to be taught how
to pilot a 747. The instructors were
concerned about it. They were on alert.
They did what good citizens would do.
Remember, this is before 9/11. But they
were concerned about this oddity. They
called the FBI in Minneapolis, which
immediately suspected that Moussaoui
might be a terrorist.

FBI agents opened an investigation
of Moussaoui and sought a FISA that is
the Foreign Intelligence Surveillance
Court—national security warrant to
search his belongings. But for 3 long
weeks, the FBI agents were denied that
FISA warrant. During that 3 weeks—
you know the truth—the September 11
attack occurred.

After the attacks—and largely be-
cause of them the agents were then
able to obtain an ‘‘ordinary’” criminal

warrant. So after the attacks, the
agents were issued an ‘‘ordinary”’
criminal warrant to conduct the

search. And when they conducted the
search, his belongings then linked
Moussaoui to two of the actual 9/11 hi-
jackers and to a high-level organizer of
the attacks who was later arrested in
Pakistan.

The 9/11 Commissioners were right to
ask whether more could have been done
to pursue the case. This case was one of
our best chances of stopping or dis-
rupting the 9/11 attacks. Could more
have been done? The best answer is
probably no—based on the law that ex-
isted at that time.

The FBI agents were blocked from
searching Moussaoui because of an out-
dated requirement of the 1978 FISA
statute. Unfortunately, one of that
statute’s requirements was that the
target of an investigation—if it were to
be subject to a search under a FISA
warrant, a foreign intelligence war-
rant—the agent had to have proof that
he was not a lone-wolf terrorist, but he
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must have been an agent of a foreign
power or a known terrorist group. The
law did not allow searches of apparent
lone wolves, like Zacarias Moussaoui
was thought to be at the time. They
did not have the evidence to show oth-
erwise.

So according to the FBI Director, the
man in charge of the FBI, Robert
Mueller—a former prosecutor of many
years and a skilled lawyer—the gap in
FISA probably would have prevented
the FBI from using FISA against any
of the September 11 hijackers. As the
Director noted in his testimony before
the Judiciary Committee:

Prior to September 11, [of] the 19 or 20 hi-
jackers . .. we had very little information
as to any one of the individuals being associ-
ated with . . . a particular terrorist group.

So in other words, their lawyers in
the FBI were saying: Well, you can’t
use the FISA. I know you want to. I
know you have suspicions. And I know
he looks like a terrorist. And we would
like to search his belongings and see if
he has any connection with any ter-
rorist organization and maybe find out
if they have any bombs or plans there.
But you can’t do it because we lack one
little bit of proof. We can’t prove he’s
connected to a terrorist group or a for-
eign nation. Sorry. Can’t do it.

So the ‘‘lone-wolf”’ gap was fixed by
the Intell reauthorization, and adopted
as part of the PATRIOT Act. We need
to reauthorize it and continue it into
law.

What the various reports and com-
missions investigating the 9/11 attacks
have shown us thus far is that where
our antiterror laws are concerned, even
seemingly little things, minor things—
it might seem like they were OK at the
time—can make a big difference, a life
and death difference.

Before September 11, few would have
thought that the lack of authority in
FISA for the FBI to monitor and
search lone-wolf terrorists might be de-
cisive as to our ability to stop a major
terrorist attack on U.S. soil. Indeed,
that is true. We did not think about it.
We did not think clearly about it.

And before September 11, though
there was some attention to the prob-
lems posed by the legal wall between
the intelligence-gathering agencies and
the criminal investigative agencies,
there was little sense of urgency to fix
those matters. We accepted it. The FBI
accepted it. It was the way you had to
do business. You could not violate the
law. I am sorry, you cannot inves-
tigate. You cannot participate with the
CIA. Even though you may think he is
a terrorist instigator, you cannot par-
ticipate because there is a wall that
the Congress created.

So at the time, these all seemed like
legal technicalities—not real problems,
the kind of problems that could lead to
the deaths of almost 3,000 American
citizens.

Today, we face the same challenge—
recognizing why it is so important to
fix small gaps in the law that can lead
to large consequences and real-life dis-
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asters. Congress must not take the po-
sition that enough time has been
passed since 9/11. Congress must not
allow the information wall to be recon-
structed by blocking the passage of the
PATRIOT Act, or allow the tools we
have given to our terrorism investiga-
tors by the PATRIOT Act to be taken
away.

We must pass the PATRIOT Act re-
authorization conference report. It is
that simple. It permanently plugs most
of the holes that we know existed in
our terrorism laws. The report retains
a few sunsets. I do not think they are
necessary. I think they were good,
sound changes in the law. But people
are nervous that they might be abused,
so they will automatically sunset if we
do not extend them. OK, we will do
that. If that will get some people more
comfortable so they will pass this bill,
we will do that.

And the report has a long list of addi-
tional civil liberties protections.

It is a compromise product that came
out of our Judiciary Committee, I be-
lieve with a unanimous vote, and with
a unanimous vote on the floor of the
Senate, and went to conference. A few
changes were made in conference. But
where there were conflicts, overwhelm-
ingly, the conflicts were decided in
favor of the Senate product. And it was
that product that finally hit the floor
of the Senate in December. And we
have had this filibuster going ever
since. Hopefully, now we are in a posi-
tion to end it.

I urge my colleagues to examine the
nature of the PATRIOT Act as it is
now configured. Read it carefully. Ask
any questions you have. Make sure you
understand what powers police have
today in your hometowns all over
America. And do not get confused that
some of the things provided for might
sound if—you listen to critics—as if
they are new and far-reaching and ut-
terly dangerous. They are part of ev-
eryday law enforcement—overwhelm-
ingly, they are—and I believe are con-
sistent with the highest commitment
of American citizens to civil liberties.

I would also mention this. There are
almost 3,000 people who are no longer
with us today. They have zero civil lib-
erties as a result of the most vicious
and hateful attack on 9/11. That is not
an academic matter. That is a fact. As
that FBI agent said: Someday the
American people are not going to un-
derstand how we were not able to inter-
cept and investigate these groups.

Mr. President, I thank the Chair and
yield the floor.

The PRESIDING OFFICER (Mr.
COBURN). The Senator from Wisconsin.

Mr. FEINGOLD. Mr. President, I ap-
preciate the Senator from Alabama
joining the debate about the PATRIOT
Act. I am going to respond very briefly
to his remarks because I know there
are other Senators on the floor who
wish to speak about other issues, and I
will defer to them in a moment.

But the Senator complained that the
Senate is enduring another filibuster

S1335

on this issue. I suppose that is one way
to characterize it. What I would char-
acterize it as is those of us who have
concerns about this bill are enduring
again speech after speech that has ab-
solutely nothing to do with the issues
at hand. That is irrelevant to the con-
cerns we have raised about the PA-
TRIOT Act.

Throughout his speech, the Senator
from Alabama talked about issues that
are not about the concerns we have
raised. In fact, again, we are subjected
to this idea that somehow those of us
who raise these concerns are not con-
cerned about what happened to this
Nation on 9/11, that we do not feel ex-
actly as much as the Senator from Ala-
bama the pain and the tragedy of the
loss of those 3,000 lives.

Not a single concern I have raised
about this bill would have anything to
do with this Government’s ability to
crack down on people who are trying to
attack this country. In fact, that is the
whole point. All of the changes we seek
are to try to make sure we distinguish
those who are completely innocent and
unrelated to the terrorists from those
who, in fact, are involved in espionage
or terrorism.

The Senator talks about academic
issues. But these are not academic
issues. The fact is, when he brings up
anything specific, he is changing the
subject. He is bringing up non-
controversial issues. He talks about
this wall. I talked about this in my
speech before: the wall between the
CIA and FBI. No Member of this body
disputes that wall needed to be taken
down. The wall has been taken down. I
do not want it to be put back up. That
is not in controversy.

And virtually the entire speech by
the Senator from Alabama was about
specific issues—the Midhar case and
the Moussaoui case. All of that part of
his speech was about something that is
not in controversy. If he wants to offer
that as a bill right now to simply con-
tinue that provision, he can put me
down as a cosponsor. So it is com-
pletely irrelevant to what we are dis-
cussing and what my concerns are at
this point.

The Senator says that somehow peo-
ple are running around saying that the
FBI is kicking down people’s doors
without a warrant. Nobody ever said
that. I understand how the sneak-and-
peek provisions work. We have been on
this issue for a while. We know that in
sneak and peek there has to be a war-
rant.

The question there is not whether
there are warrantless searches of peo-
ple’s homes. The question is, when
somebody is allowed, through a judicial
order and a warrant, to come into
somebody’s house when they do not get
notice of it, how long somebody should
have to endure the possibility that
their home has been searched and they
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do not get notice after the fact that
somebody came into their house when
they were not there. So again, the ar-
gument is entirely unrelated to the
concern.

The concerns we have raised are im-
portant, but they are limited. I am
going to insist in this debate that we
debate the concerns that we have put
forward.

Finally, Mr. President, I am amused
by the Senator talking about how we
passed a bill in the Judiciary Com-
mittee by a unanimous vote. You bet
we did. The Senator from Alabama
voted for it and I voted for it. The
whole Senate did not oppose the bill.
Now every single thing I have advo-
cated to change in the PATRIOT Act,
in terms of the product of this body, is
what I am advocating today. The Sen-
ator is acting as if those are dangerous
provisions. Well, he voted for them. He
voted for the stronger standard on 215.
He voted for 7 days on the sneak-and-
peek provisions. So how can they be
dangerous if the Senator from Alabama
actually voted for those provisions
with me in the Judiciary Committee?

These are not dangerous changes.
These are not irresponsible changes.
These are not changes that have any-
thing to do with legitimate efforts to
try to stop the terrorists.

I so thank the Senator. I always
enjoy debating him. He is the one Sen-
ator who has come down here and en-
gaged on this today. I appreciate that.
But I wish the debate could be about
the questions that have arisen having
to do with notice issues in sneak and
peek, whether there is going to be a
stronger provision on national security
letters, whether there is going to be a
provision on library business records to
make sure it is tied to terrorists. The
only reason I am doing this has to do
with those kinds of provisions, not the
issues the Senator from Alabama
raised on which I happen to, in large
part, agree.

Mr. SESSIONS. If the Senator will
yield, I have talked about the details of
this bill and individual complaints the
Senator has about this or that provi-
sion in some detail. I will do so again.
At this point, what we are facing is a
filibuster of the motion to proceed that
impacts the entire legislation.

I would ask the Senator if the Sen-
ator remembers that when the bill
came out of the Senate, it said there
would be a 7-day notice if there were a
sneak-and-peek search warrant. The
House bill had 180 days before notice
would be given. The conferees moved
far to the side of the Senate and made
it a 30-day notice. Is that the basis of
the Senator’s desire to filibuster this
entire bill, the difference between 7 and
30 days, recognizing in this body we
seldom get anything exactly as we
want it?

Mr. FEINGOLD. Mr. President, if the
Senator is asking me a question, I am
happy to respond.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin controls the time.
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Mr. FEINGOLD. I spoke at some
length this morning about this issue
which I call the numbers game on the
sneak and peek. Of course, the sneak-
and-peek provision is not my only con-
cern. There are four or five areas. But
I am very concerned about the length
of time that somebody does not get no-
tice that the FBI has come into their
home without their being aware of it
and the idea that somehow, after very
careful court decisions said there will
be exceptions to the requirements of
the fourth amendment for perhaps 7
days—that was the standard in the
court decisions upon which these un-
usual sneak-and-peek provisions were
based—then to somehow have it be-
come reasonable to have a whole
month, a 30-day period, strikes me as
extreme.

The T-day standard was not picked
out of the air. The 7-day standard was
based on those court decisions which
made the unusual law, in terms of our
history as a country in the prohibition
against unreasonable searches and sei-
zures—the 7 days was based on those
court decisions. So, yes, 30 days, four
times more, is unreasonable.

After the Government has come into
somebody’s home and they have had 7
days, why is it that they should not
have to come back and get permission
to do that for a longer period of time?
What is the need for the Government
to have 30 days to not tell somebody to
do that, when you remember that the
Senate version you and I both voted for
had the 7-day period?

Mr. SESSIONS. Well, we all don’t get
exactly what we want, I say to the Sen-
ator, No. 1.

No. 2, under current law, the so-
called sneak-and-peek search by which
you can, if you are investigating a
major criminal enterprise or a terrorist
group, actually conduct a search with-
out actually telling the person the day
you conducted it, the courts allow you
as much time as they choose to allow
you, for the most part. Some courts
may have said 7 days. I am not aware
at all that is the law in this country. It
is what the judge says. This sets the
standard. It says 30 days, and then they
have to be repeated after that.

We have a bill on the floor that is a
matter of life and death. I would ask
my colleague to be somewhat more
amenable to the fact that he won a
pretty good victory in conference but
just didn’t get everything he wanted in
conference by going from the House
version of 180 down to 30.

Mr. FEINGOLD. Mr. President, I
could say: Gee, it went from 180 to 30.
I could tell my constituents in
Spooner, WI: Look, the Government is
going to come into your home under a
special circumstance when you are not
around, and it might not have even
been the right house, and we are mak-
ing this exception for 7 days because of
emergencies in important situations.
You and I both agree in certain cir-
cumstances that might occur. But the
idea that for a whole month, that for 30

February 15, 2006

days the Government of the United
States of America can come into your
home without telling you they have
been there, even if they have made a
mistake, and they have no responsi-
bility to tell a completely innocent
person they made a mistake, to me is
serious business.

If the Senator could make a credible
argument as to why it is important for
the Government to have a whole month
after this 7-day period or 3 more weeks
after the 7-day period, it would be one
thing. But nobody has even made the
argument that it is important for the
Government to have 30 days to conduct
this search. It is essentially an unrea-
sonable period of time. I think it is im-
portant. The erring here should be on
the side of people’s liberty. It should be
on the side of people protecting their
homes from unreasonable searches and
seizures. It should not be: What is the
problem here? The Senator should be
happy he got something better than
the House version. I don’t accept that,
as somebody who believes the fourth
amendment still has meaning.

Mr. BYRD. Mr. President, will the
Senator yield?

Mr. FEINGOLD. I yield to the Sen-
ator from West Virginia.

Mr. BYRD. Would the Senator yield
and let me make a few remarks?

Mr. FEINGOLD. Absolutely.

The PRESIDING OFFICER. Does the
Senator yield his time?

Mr. FEINGOLD. I yield my time.

Mr. LEAHY. Mr. President, I don’t
want to interfere with the Senator. I
see quite a few pages of remarks there.
I don’t want to interfere with that, but
I understood the Senator from Virginia
and the Senator from Arkansas were
going to introduce legislation, to be
followed by remarks of mine on the bill
before us in my capacity as the rank-
ing member of the Senate Judiciary
Committee, which has jurisdiction over
this piece of legislation. My remarks
will only be 5 or 6 minutes, but I wish
to make them now or as soon as the
Senators from Virginia and Arkansas
have finished.

Mr. WARNER. Mr. President, there
had been an informal agreement among
colleagues, subject to the Senator who
is principally on the floor at this point
in time—and I will let him speak for
himself—that we were going to intro-
duce a bill. It would take 4 or 5 min-
utes for my remarks and 4 or 5 for the
Senator from Arkansas. We were in-
tending to do that at the conclusion of
the colloquy between Senators FEIN-
GOLD and SESSIONS.

Am I correct on that, the Senator
had indicated that we could proceed?

Mr. FEINGOLD. Certainly, I had no
objection to that.

The PRESIDING OFFICER. There is
no recognized time agreement by the
Chair at this time.

Mr. WARNER. Then I make a unani-
mous consent request that the Senator
from Arkansas and I have 15 minutes
equally divided, to be followed by Sen-
ator LEAHY for such time as he may
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need and then the distinguished Sen-
ator from West Virginia.

The PRESIDING OFFICER. Is there
objection to the unanimous consent re-
quest?

Mr. BYRD. Mr. President, reserving
the right to object—I do not intend to
object—I need to complete my remarks
by 4:35. I have about 20 minutes here.

Mr. WARNER. Then I revise the re-
quest. The Senator from Arkansas and
I can drop to, say, 10 minutes, and 5
minutes for the Senator from Vermont.
Well, let’s drop it down to 8 min-
utes

Mr. LEAHY. I would need about 6
minutes. And that is cutting down a
half-hour speech to accommodate the
Senator from West Virginia, but I have
been here for a couple hours ready to
give this speech.

Mr. BYRD. Mr. President, I have
waited many hours here many times. I
never make a fuss about it. I will just
leave the floor and——

Mr. WARNER. Mr. President, before
the Senator leaves, what amount of
time would the senior Senator from
West Virginia like?

Mr. BYRD. I have 61 pages, large
type. But that will take about 20 min-
utes—15, I think.

Mr. LEAHY. I have 5 or 6 pages of
large type.

Mr. BYRD. My problem is, I need to
get through by 4:30 or 4:35.

Mr. WARNER. Mr. President, I would
suggest to my distinguished colleague
from Arkansas, recognizing that Sen-
ator BYRD has an extenuating cir-
cumstance he has to take care of, I
would be perfectly willing to step aside
and regain into the queue following the
Senator.

Mr. BYRD. The Senator is more than
generous and more than Kind.

Mr. LEAHY. The understanding is
that I will be done by 4:15 to accommo-
date the Senator from West Virginia.

Mr. FEINGOLD. Mr. President, re-
serving the right to object, I ask to be
recognized at the completion of the
Senator’s speech.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Vermont is recog-
nized.

Mr. LEAHY. Mr. President, last
week, the Judiciary Committee held an
important hearing. That hearing
should be the beginning of the process
of congressional oversight into what
has been called ‘‘the President’s pro-
gram.’” This is a domestic spying pro-
gram into emails and telephone calls of
Americans without a judge’s approval,
apparently conducted by the National
Security Agency. Having participated
in the hearing and reviewed the tran-
script of the Attorney General’s testi-
mony, I understand the fear that this
administration is engaged in an elabo-
rate cover-up of illegality. I urge them
to come clean with us and the Amer-
ican people.

Perhaps their recent change of course
and briefings with the full Intelligence
Committees of the Senate and House
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will be a start. We need the whole
truth not self-serving rationalizations.
Since our hearing the Bush administra-
tion has had to adjust its course. That
is good. They have had to acknowledge
that they cannot simply ignore Con-
gress and keep us in the dark about
this illegal spying program. The classi-
fied briefings of the Intelligence Com-
mittees are a first step but cannot be
used to cover up the facts through se-
crecy and arbitrary limitations. That
is unacceptable. This domestic spying
program has raised serious concern,
not only among Democrats and Repub-
licans here in Congress, but also among
the Federal judges providing oversight
over terrorist surveillance and even
high-ranking Justice Department offi-
cials.

I commend Chairman SPECTER for be-
ginning this investigation. He and I
have a long history of conducting vig-
orous bipartisan oversight investiga-
tions. If the Senate is to serve its con-
stitutional role as a real check on the
Executive, thoroughgoing oversight is
essential. Today, Chairman SPECTER
has announced a second Judiciary
Committee hearing will be held on Feb-
ruary 28. We expect by then to have re-
ceived answers to the written questions
that have already been sent to the At-
torney General.

The question facing us is not whether
the Government should have all the
tools it needs to protect the American
people. Of course it should. The ter-
rorist threat to America’s security re-
mains very real, and it is vital that we
be armed with the tools needed to pro-
tect Americans’ security. That is why I
coauthored the PATRIOT Act 5 years
ago. That is why we have amended the
Foreign Intelligence Surveillance Act
five times since 9/11 to provide more
flexibility.

And that is why within days of the
despicable attacks we passed the Au-
thorization for the Use of Military
Force on September 14, 2001, to send
the United States Armed Forces into
Afghanistan to get those who planned
and carried out the vicious attacks on
September 11.

We all agree that we should be wire-
tapping al-Qaida terrorists. Congress
has given the President authority to
wiretap legally, with checks to guard
against abuses when Americans’ con-
versations and email are being mon-
itored. But instead, the President has
chosen to proceed outside the law,
without those safeguards. He has done
so in a way that is illegal and illogical.
It remains confusing that the Attorney
General testified last week that the
Bush administration has limited ‘‘the
President’s program’ of illegal wire
taps to calls with an international
component.

The administration’s rationale is not
limited to calls and emails with an
international component or to Kknow
al-Qaida operatives.

It sounded at our hearing as if what
the Bush Attorney General and former
White House counsel was saying is that
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this particular ‘‘program’ is limited
because they were afraid of public out-
rage. The Attorney General said as
much to Senator KOHL and confirmed
to Senator BIDEN that the Bush admin-
istration does not suggest that the
President’s powers are limited by the
Constitution to foreign calls. Their de-
scriptions of the President’s program
seem to have more to do with public re-
lations than anything else. It was even
branded with a new name in the last
few days after it has been known for
years as simply ‘‘the President’s pro-
gram.”’

Senator FEINSTEIN was right to ob-
serve after the Attorney General
dodged and weaved and would not di-
rectly answer her questions: “I can
only believe—and this is my honest
view—that this program is much bigger
and much broader than you want any-
one to know.” The Attorney General’s
strenuous efforts to limit the hearing
to ‘‘those facts the President has pub-
licly confirmed” and ‘‘the program
that I am here testifying about today”
suggest that all of us must be skeptical
about the secret games the Attorney
General was playing through control-
ling the definition of ‘‘the program’’ to
include only what he understood to
exist at the beginning of last week.
Senator FEINSTEIN was not fooled.
None of us should be. Such limiting
definitions are what the Bush Adminis-
tration used to redefine ‘‘torture” in
order to say that we do not engage in
“torture” as they redefined it. These
are the word games of coverup and de-
ception. It is not al-Qaida surprised
that our Government eavesdrops on its
telephone calls and emails. Al-Qaida
knows that we eavesdrop and wiretap.
It is the American people who are sur-
prised and deceived by the President’s
program of secret surveillance on them
without a judge’s approval for the last
5 years—especially, after the Attorney
General, the Justice Department, the
head of the NSA and the President
have all reassured the American people
over and over that their rights are
being respected—when they are not.

I wish the President had effectively
utilized the authority Congress did
grant in the Authorization for the Use
of Military Force in September 2001 to
get Osama bin Laden and those respon-
sible for the terrible attacks on Sep-
tember 11. That resolution was what it
said it was, authorization to send
troops to Afghanistan to get those re-
sponsible for 9/11. President Bush
should have gotten Osama bin Laden
when Congress authorized him to use
our military might against al-Qaida in
2001 in Afghanistan. Instead of pur-
suing him to the end, he pulled our
best forces out of the fight and diverted
them to preparing for his invasion of
Iraq.

Last week the Attorney General left
key questions unanswered and left im-
pressions that are chilling. Under his
approach, there is no limit to the
power the President could claim for so
long as we face a threat of terrorism.
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That is a real threat, which we have
long faced and will continue to face for
years if not decades toe. The Attorney
General’s testimony only hinted at the
full dimensions of the Bush administra-
tion’s illegality. He would not reassure
us that Americans’ domestic calls,
emails, or first class mail have not
been illegally spied upon.

He sought to choose his words care-
fully to say that he was only willing to
speak about the President’s ‘‘program’’
as it existed that day. That means we
do not yet know the full dimensions of
the program as it has evolved over
time from 2001 to today. That means
we do not know what other illegal ac-
tivities the Bush administration is still
endeavoring to hide from us.

Along with other Senators I asked
about the lack of any limit to the legal
rationale the Bush administration has
embraced. Their rationalization for
their actions is rationalization for any
action. Under their view of the Presi-
dent’s power, he can order houses and
businesses searched without a warrant.
Americans can be detained indefi-
nitely. Detainees can be tortured.
Property could be seized. Their ration-
al is a prescription for lawlessness and
the opposite of the rule of law.

Regrettably, the Attorney General’s
testimony last week left much to be
desired. He did not provide convincing
answers to basic questions, relevant in-
formation or the relevant underlying
documents. Facts are a dangerous
thing in a coverup. They are seeking to
rewrite history and the law and control
the facts that Congress can know.

The Bush administration refusal to
provide the contemporaneous evidence
of what the Congress and the Bush ad-
ministration were indicating to each
other regarding what the Authoriza-
tion for the Use of Military Force was
intended to mean, speaks volumes.
Does anyone think that if they had any
evidence in support of their after-the-
fact rationalization they would hesi-
tate to provide it, to trumpet it from
the highest media mountain? Of course
not.

Their failure to provide the informa-
tion we asked for is not based on any
claim of privilege, nor could it be. It is
just a deafening, damning silence. So
what is so secret about precisely when
they came to this legal view, this ra-
tionalization of their conduct? Could it
have come after the illegal conduct had
been initiated? Could it have come
after the President sought to immunize
and sanitize the illegal conduct? Could
it have come months or years later
than the impression Attorney General
Gonzales is attempting to create? Is
that why the Bush administration is
also refusing to provide to us the for-
mal legal opinions of our Government,
the binding opinions of the Office of
Legal Counsel from 2001 and 2004 that
we have also requested? Would review
of those opinions show that the after-
the-fact legal rationalizations changed
over time and in 2001 were not those
that the Attorney General has repack-
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aged for public consumption in their
current public relations campaign?
Now that we know of the existence of
the years-old secret domestic spying
program that included the warrantless
wiretapping of thousands of Americans,
the Bush administration says that we
should just trust them. That is a blind
trust this administration has not
earned. We have seen this administra-
tion’s infamous and short-lived ‘‘Total
Information Awareness’ program and
know how disastrous the FBI's Carni-
vore and Trilogy computer programs
have been.

I have read recent reports of a secret
Pentagon database containing informa-
tion on a wide cross-section of ordinary
Americans, including Quakers meeting
in Florida and Vermont, and have got-
ten no satisfactory explanation of the
Defense Department’s Counterintel-
ligence Field Activities that spy on
law-abiding Americans. I read about a
secret Homeland Security database and
datamining activities, as well. Today
we read about another database with
the names of more than 325,000 terror-
ists but we do not know how many are
Americans, how many are listed incor-
rectly or how the mistakes will be cor-
rected.

There are new and disturbing reports
that the Defense Department and the
FBI have been monitoring U.S. advo-
cacy groups working on behalf of civil
rights or against the continuing occu-
pation of Iraq.

This is all too reminiscent of the
dark days when a Republican President
compiled enemies lists and
eavesdropped on political opponents
and broke into doctors offices and used
the vast power of the executive branch
to violate the constitutional rights of
Americans. That President resigned in
disgrace after articles of impeachment
were reported in the House of Rep-
resentatives.

I was first elected to the Senate in
the aftermath of Watergate and the
White House ‘“‘plumbers” and the ille-
gality that led to the impeachment in-
quiry of President Nixon. The Foreign
Intelligence Surveillance Act was
passed in 1978 as part of the reform and
reaction to those abuses. It was en-
acted after decades of abuses by the
Executive, including the wiretapping of
Dr. Martin Luther King, Jr., and other
political opponents of earlier Govern-
ment officials.

It was enacted after the White House
“horrors’ of the Nixon years, during
which another President asserted that
whatever he did was legal because he
was the President. The law has been
extensively updated in accordance with
the Bush administration’s requests in
the aftermath of 9/11 and has been
modified further in the last 4 years. It
is the governing law. The rule of law
and freedoms we enjoy as Americans
are principles upon which this Nation
was founded and what we are defending
and fighting for abroad. This type of
covert spying on American citizens and
targeted groups on American soil be-
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trays those principles and it is unac-
ceptable.

What happens to the rule of law if
those in power abuse it and only adhere
to it selectively? What happens to our
liberties when the government decides
it would rather not follow the rules de-
signed to protect our rights? What hap-
pens is that the terrorists are allowed
to achieve a victory they could never
achieve on the battlefield. We must not
be intimidated into abandoning our
fundamental values and treasured free-
doms. We cannot let them scare us into
giving up what defines us as Ameri-
cans.

There can be no accountability un-
less the Republican Congress begins to
do its job and joins with us to demand
real oversight and real answers. Sen-
ators take an oath of office, too. We
swear to support and defend the Con-
stitution of the United States, to bear
true faith and allegiance to it, and to
faithfully discharge our duties so help
us God. Let each Senator fulfill that
pledge and the Senate can resume its
intended place in our democracy.

Let us protect our national security
and the national heritage of liberty for
which so many have given so much.

The PRESIDING OFFICER. The Sen-
ator from West Virginia is recognized.

Mr. BYRD. Mr. President, I thank
the distinguished Senator from
Vermont for his characteristic kind-
ness and courtesy. I thank the distin-
guished Senator who has been alone in
opposing this act in the beginning, at a
time when I wish I had voted as he did.

In June 2004, 10 peace activists out-
side of Halliburton, Inc., in Houston
gathered to protest the company’s war
profiteering. They wore paper hats and
were handing out peanut butter and
jelly sandwiches, calling attention to
Halliburton’s overcharging on a food
contract for American troops in Iraq.

Unbeknownst to them, they were
being watched. U.S. Army personnel at
the top secret Counterintelligence
Field Activity, or CIFA, saw the pro-
test as a potential threat to national
security.

CIFA was created 3 years ago by the
Defense Department. Its official role is
forced protection; that is, tracking
threat and terrorist plots against mili-
tary installations and personnel inside
the United States. In 2003, then Deputy
Defense Secretary Paul Wolfowitz au-
thorized a fact-gathering operation
code named TALON, which stands for
Threat and Local Observation Notice,
which would collect raw information
about suspicious incidents and feed it
to CIFA.

In the case of the ‘‘peanut butter”
demonstration, the Army wrote a re-
port on the activity and stored it
where? In its files. Newsweek magazine
has reported that some TALON reports
may have contained information on
U.S. citizens that has been retained in
Pentagon files. A senior Pentagon offi-
cial has admitted that the names of
these U.S. citizens could number in the
thousands. Is this where we are head-
ing? Is this where we are heading in
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this land of the free? Are secret Gov-
ernment programs that spy on Amer-
ican citizens proliferating? The ques-
tion is not, is Big Brother watching?
The question is, how many big brothers
have we?

Ever since the New York Times re-
vealed that President George W. Bush
has personally authorized surveillance
of American citizens without obtaining
a warrant, I have become increasingly
concerned about dangers to the peo-
ple’s liberty. I believe that both cur-
rent law and the Constitution may
have been violated, not just once, not
twice, but many times, and in ways
that the Congress and the American
people may never know because of this
White House and its penchant for con-
trol and secrecy.

We cannot continue to claim we are a
nation of laws and not of men if our
laws, and indeed even the Constitution
of the United States itself, may be
summarily breached because of some
determination of expediency or because
the President says, ‘“‘Trust me.”

The Fourth Amendment reads clear-
ly:

The right of the people to be secure in
their persons, houses, papers, and effects,
against unreasonable searches and seizures
shall not be violated, and no warrants shall
issue, but upon probable cause, supported by
oath or affirmation, and particularly de-
scribing the place to be searched, and the
persons or things to be seized.

The Congress has already granted the
executive branch rather extraordinary
authority with changes in the Foreign
Intelligence Surveillance Act that
allow the Government 72 hours after
surveillance has begun to apply for a
warrant. If this surveillance program is
what the President says it is, a pro-
gram to eavesdrop upon known terror-
ists in other countries who are con-
versing with Americans, then there
should be no difficulty in obtaining a
warrant within 72 hours. One might be
tempted to suspect that the real reason
the President authorized warrantless
surveillance is because there is no need
to have to bother with the inconven-
iences of probable cause. Without prob-
able cause as a condition of spying on
American citizens, the National Secu-
rity Agency could, and can, under this
President’s direction, spy on anyone,
and for any reason.

How do you like that? How about
that? We have only the President’s
word, his ‘“‘trust me,” to protect the
privacy of the law-abiding citizens of
this country. One must be especially
wary of an administration that seems
to feel that what it judges to be a good
end always justifies any means. It is, in
fact, not only illegal under our system,
but it is morally reprehensible to spy
on citizens without probable cause of
wrongdoing.

When such practices are sanctioned
by our own President, what is the mes-
sage we are sending to other countries
that the United States is trying to con-
vince to adopt our system? It must be
painfully obvious that a President who
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can spy on any citizen is very unlike
the model of democracy the adminis-
tration is trying to sell abroad.

In the name of ‘‘fighting terror,” are
we to sacrifice every freedom to a
President’s demand? How far are we to
g0? Can a President order warrantless,
house-to-house searches of a neighbor-
hood where he suspects a terrorist may
be hiding? Can he impose new restric-
tions on what can be printed, what can
be broadcast, what can be uttered pri-
vately because of some perceived
threat—perceived by him—to national
security? Laughable thoughts? I think
not.

This administration has so trauma-
tized the people of this Nation, and
many in the Congress, that some will
swallow whole whatever rubbish that is
spewed from this White House, as long
as it is in some tenuous way connected
to the so-called war on terror. And the
phrase ‘“‘war on terror,” while catchy,
certainly is a misnomer. Terror is a
tactic used by all manner of violent or-
ganizations to achieve their goal. This
has been around since time began and
will likely be with us until the last day
of planet Earth.

We were attacked by bin Laden and
by his organization, al-Qaida. If any-
thing, what we are engaged in should
more properly be called a war on the
al-Qaida network. But that is too lim-
iting for an administration that loves
power as much as this one. A war on
the al-Qaida network might conceiv-
ably be over someday. A war on the al-
Qaida network might have achievable,
measurable objectives, and it would be
less able to be used as a rationale for
almost any Government action. It
would be harder to periodically trau-
matize the U.S. public, thereby justi-
fying a reason for stamping ‘‘secret”
on far too many Government programs
and activities.

Why hasn’t Congress been thoroughly
briefed on the President’s secret eaves-
dropping program, or on other secret
domestic monitoring programs run by
the Pentagon or other Government en-
tities? Is it because keeping official se-
crets prevents annoying congressional
oversight? Revealing this program in
its entirety to too many Members of
Congress could certainly have un-
masked its probable illegality at a
much earlier date, and may have al-
lowed Members of Congress to pry in-
formation out of the White House that
the Senate Judiciary Committee could
not pry out of Attorney General
Gonzales, who seemed generally con-
fused about for whom he works—the
public or his old boss, the President.

Attorney General Gonzales refused to
divulge whether purely domestic com-
munications have also been caught up
in this warrantless surveillance, and he
refused to assure the Senate Judiciary
Committee and the American public
that the administration has not delib-
erately tapped Americans’ telephone
calls and computers or searched their
homes without warrants. Nor would he
reveal whether even a single arrest has
resulted from the program.
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What about the first amendment?
What about the chilling effect that
warrantless eavesdropping is already
having on those law-abiding American
citizens who may not support the war
in Iraq, or who may simply commu-
nicate with friends or relatives over-
seas? Eventually, the feeling that no
conversation is private will cause per-
fectly innocent people to think care-
fully before they candidly express opin-
ions or even say something in jest.

Already we have heard suggestions
that freedom of the press should be
subject to new restrictions. Who among
us can feel comfortable knowing that
the National Security Agency has been
operating with an expansive view of its
role since 2001, forwarding wholesale
information from foreign intelligence
communication intercepts involving
American citizens, including the names
of individuals to the FBI, in a depar-
ture from past practices, and tapping
some of the country’s main tele-
communication arteries in order to
trace and analyze information?

The administration could have come
to Congress to address any aspects of
the FISA law in the revised PATRIOT
Act which the administration pro-
posed, but they did not, probably be-
cause they wished the completely un-
fettered power to do whatever they
pleased, the laws and the Constitution
be damned.

I plead with the American public to
tune in to what is happening in this
country. Please forget the political
party with which you may usually be
associated and, instead, think about
the right of due process, the presump-
tion of innocence, and the right to a
private life. Forget the now tired polit-
ical spin that if one does not support
warrantless spying, then one may be
less than patriotic.

Focus on what is happening to truth
in this country and then read President
Bush’s statement to a Buffalo, NY, au-
dience on April 24, 2004:

Any time you hear the United States Gov-
ernment talking about wiretap, it requires—
a wiretap requires a court order. Nothing has
changed, by the way. When we are talking
about chasing down terrorists, we are talk-
ing about getting a court order before we do
SO.

That statement is false, and the
President knew it was false when he
made it because he had authorized the
Government to wiretap without a court
order shortly after the 2001 attacks.

This President, in my judgment, may
have broken the law and most cer-
tainly has violated the spirit of the
Constitution and the public trust.

Yet I hear strange comments coming
from some Members of Congress to the
effect that, well, if the President has
broken the law, let’s just change the
law. That is tantamount to saying that
whatever the President does is legal,
and the last time we heard that claim
was from the White House of Richard
M. Nixon. Congress must rise to the oc-
casion and demand answers to the seri-
ous questions surrounding warrantless
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spying. And Congress must stop being
spooked by false charges that unless it
goes along in blind obedience with
every outrageous violation of the sepa-
ration of powers, it is soft on ter-
rorism. Perhaps we can take courage
from the American Bar Association
which, on Monday, February 13, de-
nounced President Bush’s warrantless
surveillance and expressed the view
that he had exceeded his constitutional
powers.

There is a need for a thorough inves-
tigation of all of our domestic spying
programs. We have to know what is
being done by whom and to whom. We
need to know if the Federal Intel-
ligence Surveillance Act has been
breached and if the Constitutional
rights of thousands of Americans have
been violated without cause. The ques-
tion is: Can the Congress, under con-
trol of the President’s political party,
conduct the type of thorough, far-rang-
ing investigation which is necessary. It
is absolutely essential that Congress
try because it is vital to at least at-
tempt the proper restoration of the
checks and balances. Unfortunately, in
a Congressional election year, the ef-
fort will most likely be seriously ham-
pered by politics. In fact, today’s Wash-
ington Post reports that an all-out
White House lobbying campaign has
dramatically slowed the congressional
probe of NSA spying and may kill it.

I want to know how many Americans
have been spied upon. Yes, I want to
know how it is determined which indi-
viduals are monitored and who makes
such determinations. Yes, I want to
know if the telecommunications indus-
try is involved in a massive screening
of the domestic telephone calls of ordi-
nary Americans like you and me. I
want to know if the U.S. Post Office is
involved. I want to know, and the
American people deserve to know, if
the law has been broken and the Con-
stitution has been breached.

Historian Lord Acton once observed
that:

Everything secret degenerates, even the
administration of justice; nothing is safe
that does not show how it can bear discus-
sion and publicity.

The culture of secrecy, which has
deepened since the attacks on Sep-
tember 11, has presented this Nation
with an awful dilemma. In order to pro-
tect this open society, are we to believe
that measures must be taken that in
insidious and unconstitutional ways
close it down? I believe that the answer
must be an emphatic ‘“‘no.”

I yield the floor.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. WARNER. Mr. President, I ask
unanimous consent that the order for
the quorum call be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FEINGOLD. Mr. President, I ask
unanimous consent to be recognized at
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the conclusion of the remarks of the
Senator from Virginia and the Senator
from Arkansas.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Virginia is recog-
nized.

Mr. WARNER. I thank the Chair.

(The remarks of Mr. WARNER and Mr.
PRYOR pertaining to the introduction
of S. 2290 are printed in today’s RECORD
under ‘‘Statements on Introduced Bills
and Joint Resolutions.”’)

Mr. FEINGOLD. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Ms. STABENOW. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Michigan is recog-
nized.

The

PRESCRIPTION DRUGS

Ms. STABENOW. Mr. President, I
came to the Senate back in 2001 fo-
cused in part on lowering the cost of
prescription drugs and the importance
of making sure every American senior,
every person with disabilities on Medi-
care, had the opportunity to receive
their medicine through the Medicare
system, which has been so very suc-
cessful. We had a lot of work, a lot of
effort go back and forth on the Medi-
care bill as time went on, related to
Medicare Part B, and it changed from
being about our seniors to being about
what was best for those in the indus-
try, particularly the pharmaceutical
industry. We began to see a bill that
was written, in fact, for the industry
rather than for our seniors.

I stand here this evening calling on
my colleagues to join with us on this
side of the aisle to fix this, to get it
right for people. We have a Medicare
prescription drug plan that has been
adopted that costs twice as much for
the American taxpayer as it should,
much more for most seniors than it
should, and provides less in options and
less in medicines than it should. It
makes no sense to continue with some-
thing which is so confusing, with the
cost gaps, which does not allow our
poorest seniors to get the medicines
they need or, if they do, they are pay-
ing more than they did last year. It
makes no sense.

We stand here getting ready to go on
a recess next week without having
fixed the basics of what is wrong with
this program. We know that at the be-
ginning of January, our poorest seniors
on Medicaid were switched over to the
Medicare Program. But too much of
the time the computers didn’t work,
the pharmacists did not have records in
the system, and seniors didn’t know
what plans they were in. They were ar-
bitrarily put into a plan that may not
cover their medicines today or costs
much more than it should. We saw the
administration indicate that while this
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was being fixed, the pharmacists
should go ahead and give people their
medicines for the first 30 days. In many
cases, States have stepped in to try to
continue to help our seniors to get the
life-saving medicine they desperately
need while all of this gets figured out.

At the end of 30 days, it wasn’t fig-
ured out. That was the end of January.
Here we are now on February 15, and
we are into a 2-month extension, a 60-
day extension to try to figure out this
mess for our seniors.

Pharmacists are told to continue giv-
ing people their medicine. Of course, it
is the right thing to do. People should
not be losing their medicine. But now I
am getting calls from pharmacists who
are deeply concerned because they are
trying to decide whether their small
family-owned pharmacy, for example,
will be able to continue to pay its own
bills without reimbursement or they
are going to have to choose whether to
help the people in the community they
care about, whom they were set up to
serve, and want to serve and are serv-
ing.

The question is, What is going to
happen? Are the pharmacies going to
get paid? Are the States going to get
reimbursed? What happens to the sen-
iors at the end of March? Are we going
to see another 30 days or another 60
days because of a failed system that is
confusing? We need to fix this, and it
can be fixed.

On this side of the aisle, Senator JAY
ROCKEFELLER has legislation many of
us cosponsored to make sure that
States are reimbursed. We need to
make sure those who are providing the
medicines now will get this worked out
and will be reimbursed.

We also have another series of issues
that need to be addressed with this sys-
tem. People have until May 15, 3
months from today, to decide whether
they are going to sign up to be a part
of the Medicare system in terms of
their prescription drugs and wade
through all of this. In Michigan, there
are about 65 plans. God bless them if
they can get through it, or their chil-
dren or friends can help them get
through all of this and figure out the
plan they are going to be on. But once
they figure it out, they are locked into
the plan after May 15 for a year.
Shockingly, the people they sign up
with aren’t locked into the same agree-
ment for a year. The drug companies
can change what is covered. They don’t
have to cover the plan.

If my mother has worked through a
plan that covers four medicines, for ex-
ample, after May 15 if they decide they
will only cover two, or maybe they de-
cide not to cover any of them, that is
OK under the current system. It is not
OK for the American people. It is not
OK for people who are counting on us
to have a plan that works.

What if they want to raise the price?
You lock into a system, looks like a
good deal, figure out the premium that
works for you, figure out the copay,
what is covered, after May 15 you are
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locked in for a year. But the plan could
change the price, and it could change it
every day, if they wanted to. That is
outrageous, absolutely outrageous.

A colleague of mine, Senator BILL
NELSON, introduced a bill I am cospon-
soring with others to extend that May
15 date to the end of the year to at
least give people a year to figure out
what is going on.

But in addition to that, we need to
say once somebody is locked into a
plan, everybody is locked in. You can’t
say I am obligated or my mother is ob-
ligated to pay a monthly premium and
a copay on a plan they sign up for but
the other side can change the contract,
change the price, and no longer cover
the medicine. That is outrageous. It
makes absolutely no sense whatsoever.

I have an example of a gentleman
with MS who called my office a couple
of weeks ago. He worked through all of
the plans and made a determination on
a plan that would cost him $50 a month
for his medicine. He got ready to go to
the pharmacy and thought he would
call to make sure the price he had was
right. He called and found out that, no,
that has been changed now. It is over
$500. He is fortunate because he could
and did drop that plan because it is not
May 15. If that were after May 15, this
gentleman with MS would be locked
into a plan costing him over $500 for
something he thought he was getting
for $60. Who in their right mind would
say that is OK? We can do better than
that. We have to do better for our sen-
iors and for the people with disabil-
ities.

To add insult to injury, we have a
situation where negotiating for group
prices is actually prohibited in this
new Medicare bill. How does that make
any sense at all? You are talking about
over 31 million people on Medicare.
That would be a pretty good group dis-
count if they were negotiating together
for a group discount. But that is pro-
hibited. So we are locking in the high-
est possible prices. The taxpayers are
paying more, the seniors are paying
more, and people with disabilities are
paying more because they are not al-
lowed to do group pricing.

The VA, on behalf of veterans,
doesn’t pay top dollar. They get about
a 40-percent discount. That makes
sense. There is no reason why that
should not be happening here with a
plan that in fact is written for seniors
and the disabled.

What happened? What happened when
people didn’t get the choices they
wanted, which is the one I am advo-
cating for, which is a real benefit to
Medicare—sign up, go to your phar-
macy, know what your prices are, like
Medicare. What happened? Why didn’t
that plan get enacted instead of this
privatized approach forcing people to
go through private insurance compa-
nies or HMOs to get the help they
need? How did that happen? How did it
happen that Medicare is stopped from
negotiating the best deal? How did that
happen? How did it happen that seniors
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have to sign up for a plan and be locked
in for a year, but the people on the
other side providing the benefit, get-
ting the premium and the copay, don’t
have to have prices that are locked in
for a year or the range of medicines
they will cover locked in for a year?

When you look at what happened, un-
fortunately, this is the legislative proc-
ess at its worst. Unfortunately, for
somebody who came here wanting des-
perately to make sure that we are pro-
viding low-cost medicine for everybody
through various means but certainly
for our seniors, this was an extremely
disturbing process that occurred that
resulted in this new law.

The reality is while we were negoti-
ating on the Senate floor, the head of
the Centers for Medicare and Medicaid
was at the same time negotiating him-
self a job with a pharmaceutical indus-
try. We now know that at least 10 peo-
ple from the administration working in
Medicare and Medicaid have now gone
out to work with the industry. We also
know that in the House, one of the
committee chairs, at the same time he
was negotiating this bill, was negoti-
ating a salary for himself of $2.5 mil-
lion to go to work for PhRMA, which is
a lobbying arm for the brandname
pharmaceutical industry. That is out-
rageous. When we talk about reform,
when we talk about what needs to be
done here, we need to start with that.
That is the kind of thing that, in fact,
we address in our honest government
bill that has been passed and submitted
by the Democrats in the Senate. We
need to deal with that.

But the reality is we have a bill that
was written for the interests of people
in the industry, not for seniors and the
disabled in this country, and not for
the taxpayers either.

When you lock in the biggest prices
possible, you are not looking out for
taxpayers’ interests any more than
looking out for the interests of seniors
or the disabled. This needs to be fixed.
There needs to be a sense of urgency
about this.

I know at home there is an outrage
about this. This needs to be fixed.
There are those potentially who can be
helped by this bill. I hope everybody
who can receive assistance under this
new benefit will be able to wade
through the bureaucracy and figure out
or have somebody help them get some
help for themselves. Every day, there is
a sense of urgency for people, but we
have to fix this overall.

In my book, we need to start over
and get this right and decide we are
going to worry about the person right
now, at almost 7 o’clock tonight, on a
Wednesday night, who has probably
had dinner already and is sitting down
maybe deciding what medicine they
take tonight—or do I have my pills for
tomorrow? Do I cut them in half so
they will last longer? Maybe I can take
them every other day. Maybe I am a
wife whose husband takes the same
blood pressure medicine and can share,
even though it is dangerous for your
health to do that.
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This is the United States of America.
We can do better than that. We can do
better than a Medicare bill that costs
too much and provides too little and
does not put Americans first. We can
do better than that.

My colleagues on this side of the
aisle stand ready and are going to
speak out every single day to create a
sense of urgency about getting this
done. We need to work together.
Things only happen when we work to-
gether on a bipartisan basis. We need
to do that. But we cannot let another
month or two go by without having
fixed the things that are right in front
of us. We can’t let time go by and not
have dealt with the issues that lock
people into a system that can raise
their prices and take away their medi-
cine while they have to continue to
pay. That is outrageous.

There is a better way to do this
through Medicare. That is the way it
should have been done from the very
beginning. There is absolutely no rea-
son we can’t go back and get this right.

I hope everyone who cares about this
issue will be speaking out, will do ev-
erything they can to raise this issue
and call on us to act and get this right.
This is not the finest hour of this Con-
gress or this administration. We can do
much better than what has been done.

I am going to continue to do every-
thing in my power to both fix this in
the short run for people and then make
sure we have a real prescription drug
benefit for people as we go forward.
Medicine isn’t a frill. This is about life
and death for too many people. We
need to go back and get this right. I am
hopeful that, working together, we
will.

Thank you, Mr. President.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. COBURN. I ask unanimous con-
sent that the order for the quorum call
be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. COBURN. Mr. President, I want
to speak a few minutes after hearing
the Senator from Michigan. I thought,
first of all, her accusations have to be
answered. First of all, she made a fair-
ly serious charge on a friend of mine,
the Congressman from Pennsylvania,
Bucks County, Jim Greenwood, and im-
plied that not only was his vote and his
work in trying to secure prescription
drugs for seniors part of a deal with the
pharmaceutical industry, which I think
there is no foundation for whatever,
and I believe it also probably is in very
poor taste for this Senate to start
hanging out people who have left and
demeaning their name on the basis of
whom they go to work for. If we count-
ed on both sides, we would find plenty
of ammunition to do that. I think that
is probably not the decorum of the Sen-
ate. I hope we will not hear that again.

I have lots of differences with former
Congressman Greenwood in terms of
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social issues, but I have always found
him to be an honorable man, above
board and straightforward in both his
intellect and the way he carried him-
self. To disadvantage his reputation
the way that was done I find uncon-
scionable.

No. 2, the Senator from Michigan did
run a campaign on lowering prescrip-
tion drugs. Her campaign was increased
competition and reimportation, as well
as Government control of every aspect
of the pharmaceutical industry to
lower the prices.

The program this country has I
would not have supported. I do not be-
lieve it is the Government’s role for us
to supply to seniors in this country,
but this program will supply drugs at
half the cost of what most seniors who
have been paying for their prescription
drugs pay. To scare seniors into think-
ing they have a prescription drug pro-
gram and they will not have one in 2
months or 2 weeks or 6 months is the
type of tactic that undermines the in-
tegrity of this Senate and is one of the
reasons people in this country are los-
ing confidence in elected representa-
tives. Quite frankly, the difference is
going to be a lot of seniors today are
having medicines they would not oth-
erwise have.

I don’t like it, but it is understand-
able, and we must recognize any pro-
gram of this magnitude, when it starts,
is going to have trouble. They are hav-
ing far less problems now. The vast ma-
jority of people and the vast majority
of pharmacists are not having a prob-
lem with the program. It will still have
some bugs for the next couple of
months. It will get better every month.

The goal of the program was to make
sure those people who were choosing
between food and medicine did not
have to make that choice. Even though
I'm not a fan of this program, it is ac-
complishing its goals. To scare seniors
with this tactic, to try to scare seniors
into thinking something they have now
will go away, is unconscionable and is
beyond the decorum of the Senate.

I yield the floor.

Mr. LEAHY. Mr. President, as one of
the authors of the original USA PA-
TRIOT Act, as someone who voted to
reauthorize an improved version of the
act back in July 2005, and as an Amer-
ican concerned with our security, I am
glad that we are making progress, but
I have some misgivings about the bill
being considered today. I will vote to
proceed and hope there is an oppor-
tunity to improve the bill and the PA-
TRIOT Act reauthorization even fur-
ther.

I believe that the PATRIOT Act pro-
vides important and valuable tools for
the protection of Americans from ter-
rorism. These matters should be gov-
erned by law and not by whim. Legisla-
tive action should be the clear and un-
ambiguous legal footing for Govern-
ment powers.

I am glad that the sunsets that Con-
gressman Armey and I insisted be in-
cluded in the 2001 act brought about re-
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consideration and some refinement of
the powers authorized in that measure.
Those sunsets contributed to congres-
sional oversight. Without them I ex-
pect the Bush administration would
have stonewalled our requests for in-
formation and for review of the way
they were implementing the statute.
The sunsets were the reason we have
been going through a review and re-
newal process over the last few
months. Now the challenge to Congress
is to provide the effective oversight
that will be needed in the days ahead
and to ensure that there is effective
court review of actions that affect the
rights of Americans.

Several specific provisions of this bill
reflect modest improvement over both
the original PATRIOT Act and the re-
authorization proposal initially pro-
duced by the House-Senate conference.
It is with these improvements in mind
that I will support Senator SUNUNU’s
bill.

These improvements, like those con-
tained in the conference report, were
hard won. The Bush administration
pursued its usual strategy of demand-
ing sweeping Executive powers and re-
sisting checks and balances. As usual,
it was short on bipartisan dialogue and
long on partisan rhetoric. And as
usual, the Republican majorities in the
House and Senate did their utmost to
follow the White House’s directives and
prevent any breakout of bipartisan-
ship. But a ray of bipartisanship did
break out, and this reauthorization
package is the better for it.

Senator SUNUNU’s bill modifies a pro-
vision I objected to that would have re-
quired American citizens to tell the
FBI before they exercise their right as
Americans to seek the advice of coun-
sel. Chairman SPECTER and I worked
together to correct this provision and
Senator SUNUNU has improved it fur-
ther. I commend his efforts in this re-
gard.

Another important change provided
by the Sununu bill builds upon another
objection I had and an idea I shared
with him to ensure that libraries en-
gaged in their customary and tradi-
tional activities not be subject to na-
tional security letters as Internet serv-
ice providers. This is a matter I first
raised and feel very strongly about. I
commend Senator SUNUNU for the
progress he has been able to make in
this regard. The bill is intended to clar-
ify that libraries as they traditionally
and currently function are not elec-
tronic service providers, and may not
be served with NSLs for business
records simply because they provide
Internet access to their patrons. Under
this clarification, a library may be
served with an NSL only if it functions
as a true Internet service provider, as
by providing services to persons lo-
cated outside the premises of the li-
brary, but this is an unlikely scenario.
In most if not all cases, if the Govern-
ment wants to review library records
for foreign intelligence purposes, it
will need a court order to do so. The
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language I proposed to Senator SUNUNU
in this regard was less ambiguous than
that to which the Bush administration
would agree. Still, my intent, Senator
SUNUNU’s intent, and the intent of Con-
gress in this regard should be clear. It
is to strengthen the meaning and en-
sure proper implementation of this pro-
vision that I will support this bill. As a
supporter, I trust my intent will in-
form those charged with implementing
the bill and reviewing its proper imple-
mentation.

It is regrettable that the Bush ad-
ministration would not engage all of us
in a bipartisan conversation on ways
we could improve the bill. The White
House Counsel only spoke to the Re-
publican Senators. In that setting,
they negotiated to achieve what they
viewed as improvements. It is less than
we would have liked. I know that the
Republican Senators who worked on
this bill were well intentioned and I
commend their efforts. Regrettably, I
note that one set of changes included
in this bill I strongly oppose.

The Bush administration has used
the last round of discussions with Re-
publican Senators to make the gag
order provisions worse, in my view, by
forbidding any challenge for one year.
The Bush administration has simply
refused to listen to reason on this and
insists on this thumb on the scale of
justice. In addition, the bill continues
and cements into law procedures that,
in my view, unfairly determine chal-
lenges to gag orders. The bill allows
the Government to ensure itself of vic-
tory by declaring that, in its view, dis-
closure ‘‘may’’ endanger national secu-
rity or ‘“may’ interfere with diplo-
matic relations. This is the type of pro-
vision to which I have never agreed in
connection with national security let-
ters or section 215 orders. It will serve
to prevent meaningful judicial review
of gag orders and, in my view, is wrong.

I will continue to work to improve
the PATRIOT Act. I will work to pro-
vide better oversight of the use of na-
tional security letters and to remove
the un-American restraints on mean-
ingful judicial review. I will seek to
monitor how sensitive personal infor-
mation from medical files, gun stores,
and libraries are obtained, used, and re-
tained. While we have made some
progress, much is left to be done.

In 2001, I fought for time to provide
some balance to Attorney General
Ashcroft’s demands that the Bush ad-
ministration’s antiterrorism bill be en-
acted in a week. We worked hard for 6
weeks to make that bill better and
were able to include the sunset provi-
sions that contributed to reconsider-
ation of several provisions over the last
several months. Last year I worked
with Chairman SPECTER and all the
members of the Judiciary Committee
and the Senate to pass a reauthoriza-
tion bill in July. As we proceeded into
the House-Senate conference on the
measure, the Bush administration and
congressional Republicans locked
Democratic conferees out of their de-
liberations and wrote the final bill.
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That was wrong. In December, working
with a bipartisan group of Senators, we
were able to urge reconsideration of
that final bill. Senators SUNUNU and
CRAIG were able to use that oppor-
tunity to make some improvements. I
commend them for what they were able
to achieve and hope that my support
for their efforts has been helpful. I wish
that along the way the Bush adminis-
tration had shown a similar interest in
working together to get to the best law
we could for the American people.
When the public’s security and liberty
interests are at stake, it seems espe-
cially prudent and compelling to me
that every effort should be made to
proceed on a bipartisan basis toward
constructive solutions. Instead, the
White House has chosen once again to
try to politicize the situation.

Since the conference was hijacked, I
have tried to get this measure back on
the right track. We have been able to
achieve some improvements, and that
is no small feat given the resistance by
this White House to bipartisan sugges-
tions. I regret that this bill is not bet-
ter and that the intransigence of the
Bush administration has prevented a
better balance and better protections
for the American people. I will con-
tinue to work to provide the tools that
we need to protect the American peo-
ple. I will continue to work to provide
the oversight and checks needed on the
use of Government power and will seek
to improve this reauthorization of the
PATRIOT Act.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. FEINGOLD. I understand an
agreement has been reached to have
the cloture vote on the motion to pro-
ceed tomorrow morning and then a clo-
ture vote on the bill on that Tuesday
after we return from the recess.

I point out the agreement essentially
implements the schedule that would
have been followed had I required the
Senate to go through all the procedural
hoops necessary to reach a vote on the
White House deal. It, of course, main-
tains the 60-vote threshold for passing
this legislation.

I thank the two leaders for working
with me. I have no desire to inconven-
ience my colleagues or force votes in
the middle of the night, as I under-
stand the majority leader was threat-
ening.

I have been trying all day to get an
agreement to allow debate and votes on
a small number of amendments to this
bill. I do not understand what the ma-
jority leader is afraid of or concerned
about in rejecting this reasonable re-
quest. So while I do not object to the
agreement that will be propounded in a
few minutes, I hope once we are on the
bill tomorrow, I will be able to offer
amendments and have them voted on.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.
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Mr. FRIST. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FRIST. Mr. President, we are at
a continuation of a sequence of events
which has resulted in a lot of delay, a
lot of postponement, really reflecting
these insufferable attempts to put off
the Nation’s business with obstruction
and stalling. It is disturbing to me be-
cause we have so many issues to ad-
dress in securing America’s future, se-
curing America’s future in terms of se-
curity, securing America’s future when
it comes to looking at health care
issues, education issues, securing
America’s prosperity as we look at
competition and innovation and things
we can do to invest in math and
science education, and making us more
competitive and creating jobs with re-
spect to China and India.

There are so many issues, many of
which were outlined by the President
of the United States in the State of the
Union Address. Yet we are going
through this stall ball, which is re-
flected now on the PATRIOT Act,
where we have the PATRIOT Act reau-
thorization being filibustered by the
Democrats, which started in December
when we had a filibuster on the reau-
thorization, and the filibuster now on
the motion to proceed. Now, with that
continued postponement and filibuster,
there is no way to complete this reau-
thorization of the PATRIOT Act before
we go on recess. There is no way to do
it using the tools of the Senate, using
the tools of the filibuster.

And a filibuster I can understand if
you are shaping the bill or if the out-
come is not absolutely predetermined.
But the outcome here is absolutely pre-
determined. There will be over-
whelming support in this body for this
bill. It is important to the safety and
security of the American people. It
breaks down barriers between the in-
telligence community and our law en-
forcement community, and it does so
protecting the civil liberties of Ameri-
cans.

There is overwhelming support. The
outcome is determined. Yet we have
been in a quorum call for most of the
day, and using the rules of the Senate.
Again, people say: Well, if it is a fili-
buster, why aren’t people talking all
the time? With the rules of the Senate,
you do not have to be talking, but you
control the Senate in terms of time.
With that, we are able to file cloture
motions, and then you wait another 30
hours, and it is a series of cloture mo-
tions, which stretches the time out,
again, really wasting precious time on
the floor of the Senate when we should
be governing, answering, responding to
the problems of everyday Americans,
the challenges of everyday Americans.

Looking at what we have gone
through recently, for example, the pen-
sions bill, we passed the pensions bill
on November 16, 2005, with a vote of 97
to 2, overwhelming support. I asked the
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Democrats to appoint conferees on De-
cember 15 of last year. I asked them to
appoint conferees again, renewing that
request on February 1. I have been in
continued conversation and discussions
with the Democratic leadership. Again:
Not yet, postponement. We know the
issues pertaining to the pensions bill.
We can’t respond until we can get to
conference. The House is ready with
conferees, but we can’t go to con-
ference until we appoint conferees. Yet
once again, those names are not given.

I have been in discussion with the
Democratic leader. I understand we
will be able to appoint conferees in the
next 24 hours or so. But it is the pat-
tern of postponement, delay, obstruc-
tion, and stopping the Nation’s busi-
ness that disturbs me.

The asbestos bill, I said long ago that
we would spend this period on asbestos.
We were forced by the other side of the
aisle to file cloture on the motion to
proceed just to get on that bill, a bill
that does address victims who are suf-
fering from asbestos-related disease
and who are not being compensated
fairly. We voted in favor of cloture 98
to 1. Then we had delayed consider-
ation of the bill by 3 days by forcing
cloture, and then we had insistence on
a day of debate only—again, postpone-
ment.

The Alito nomination ended up being
successful; the advice and consent was
carried out. But once again, there was
a week delay beyond which we had
worked out a time line before we could
bring the Alito nomination to the
floor.

Earlier this week and over the last
couple of weeks, we have had to deal
with the tax reconciliation bill to go to
conference. The Democrats forced the
Senate to consider the bill three sepa-
rate times just to get to conference. We
had 20 hours of debate the first time,
with 17 rollcall votes, and then we had
another 20-hour Ilimitation, with 7
more rollcall votes. Then we had a se-
ries of votes yesterday morning on mo-
tions to instruct before we get to con-
ference. All of that didn’t change the
bill at all. These are nonbinding mo-
tions to instruct—but again, another
manifestation of stalling, postponing,
delaying.

It is frustrating because whether it is
the tax relief bill or the Alito nomina-
tion or the asbestos bill or the pensions
bill or, now, the PATRIOT Act, it is a
pattern that, if we are going to be
working together in the Nation’s inter-
est, we cannot continue over the course
of the year; otherwise, we will not get
anything done when we do have chal-
lenging problems with health -care
costs too high, things that we can do
on education in terms of math and
science, making our country and our
students more competitive in the fu-
ture, addressing issues surrounding
funding our military.

So with that, I plead to my col-
leagues on both sides of the aisle to
work together to make progress. Let’s
be doing what we are supposed to be
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doing and that is governing in the Na-
tion’s interest.

Mr. President, I ask unanimous con-
sent that the cloture vote on the pend-
ing motion to proceed occur at 10:30
a.m. tomorrow with the mandatory
quorum waived; provided further that
if cloture is invoked, notwithstanding
rule XXII, the Senate proceed imme-
diately to the bill; I further ask con-
sent that if a cloture motion is filed on
the bill during Thursday’s session, then
that cloture vote occur at 2:30 p.m. on
Tuesday, February 28; provided further
that if cloture is invoked on the bill,
then at 10 a.m. on Wednesday, March 1,
the bill be read a third time and the
Senate proceed to a vote on the bill
with no intervening action or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————
MORNING BUSINESS

Mr. FRIST. Mr. President, I ask
unanimous consent that there now be a
period of morning business with Sen-
ators permitted to speak for up to 10
minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ENERGY

Mr. DORGAN. Mr. President, I will
spend a few minutes talking about en-
ergy.

There was a letter to the editor in
the Wall Street Journal, I believe, this
morning or yesterday morning, re-
sponding to an editorial where I had
given a response to an editorial. The
writer to the Wall Street Journal was
taking me to task for saying there is
not a ‘‘free market’’ in energy or in oil.
My point was there is no free market
in oil. He said he doesn’t know what I
have been drinking or where I got these
thoughts. He said there is a free mar-
ket in oil.

Let me describe all of this in the con-
text of President Bush’s State of the
Union Address in which he suggested
that we are ‘“‘addicted” to oil and we
need to move toward greater independ-
ence with respect to oil, especially
coming from off our shores.

First, on the subject of a free mar-
ket, there is no free market in oil. A
substantial portion of oil comes from
halfway around the world, under the
sand in the Middle East, in Saudi Ara-
bia, Kuwait, Iraq, and Iran. A substan-
tial part of the world supply of oil
comes from that region. And those
OPEC ministers, having formed a car-
tel, sit around a room and decide how
much they are going to pump and at
what price. That is a cartel. Cartels are
the antithesis of the free market sys-
tem. Yet the OPEC countries have this
cartel, produce a great amount of oil,
and they decide how they are going to
manipulate price and supply. That is
No. 1.

No. 2, you have the large oil compa-
nies, bigger and much stronger because
of the blockbuster mergers in recent
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decades, especially in the last one.
These o0il companies used to be one
company, and now they are a company
with several names, such as
ExxonMobil. That used to be Exxon,
and that used to be Mobil. They de-
cided to fall in love and get married,
and now it is ExxonMobil. Last year,
ExxonMobil made $36.1 billion—the
highest profit ever recorded in cor-
porate America. ExxonMobil.

Then there is Chevron-Texaco. It
used to be Chevron, and there was Tex-
aco. They discovered they liked each
other and they got hitched, making it
Chevron-Texaco.

And then we have ConocoPhillips,
which used to be separate companies.
Once they decide to marry up and
merge, they save all these names.

So there is ExxonMobil, Chevron-
Texaco, and ConocoPhillips. Maybe
some day they will all merge, and when
you put them all together, they will be
ExxonMobil ChevronTexaco Conoco-
Phillips—just one company. The block-
buster mergers mean these companies
are bigger, stronger, and have greater
capacity to influence the marketplace.

So you have the OPEC ministers in a
closed room talking about supply and
price and how they affect supply and
price and the manner in which they
want to affect it. You have the oil com-
panies, larger and stronger, having
more muscle to influence the market-
place. And third, you have the futures
market. The futures market, rather
than simply providing liquidity for
training, has become an orgy of specu-
lation. So those three things are what
determine the price of oil and the price
of gasoline. It has very little to do with
the so-called free market. Yet we hear
all these people talk about the free
market.

Do you think it is the free market
that gives us a company such as
ExxonMobil, with profits of $36.1 bil-
lion last year? That is not a free mar-
ket. That is the price of oil which is
somewhere between $60 and $70 a bar-
rel. That is up from $40 a barrel aver-
age price of the year before, at which
point this company had the highest
profits in their history. So it went
from an original price of $40 a barrel to
over $60 a barrel, and the company had
no additional expenses at all. That
price went to that level and it stayed
relatively at that level, and it has dra-
matically boosted the profits of all of
these o0il companies—Shell, $25.3 bil-
lion; B.P., $22.3 billion; $36.1 billion for
ExxonMobil.

Listen, all the gain is here with the
big o0il companies and the OPEC coun-
tries. All the gain is here, and all the
pain is on the side of the consumers,
people trying to heat their home in the
winter, people driving to the gas pump
trying to figure out how much it is
going to take to fill up their tank.
They are paying the higher prices, and
all that goes into these coffers, higher
profits. And that is sent also to the
OPEC countries.

The President talks about an addic-
tion to oil. I would use that term. We
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are hopelessly addicted to oil. I don’t
suggest that we have an oil anonymous
organization where we show up on
Wednesday nights and confess that we
drove our Humvee 10 blocks to pick up
a bagel. What do we confess to? Well,
we have a 6,000-pound vehicle and we
decided we needed to run an errand to
buy a piece of ribbon. That is not what
I suggest, nor is it what I expect the
President suggest.

Addiction to oil. Let’s think about
that. We suck 84 million barrels of oil
out of this Earth every day. Every sin-
gle day, 84 million barrels are sucked
out of the Earth. One-fourth of it, 21
million barrels of oil, goes to this coun-
try, the United States of America. We
use fully one-fourth of all the oil that
is extracted from this planet every sin-
gle day. Sixty percent of all that oil we
use in this country comes from off our
shore, and much of it from troubled
parts of the world. If, God forbid, some-
thing should happen to the supply of
oil from Saudi Arabia tomorrow, we
would have a huge problem.

Our economy is, in fact, attached to
the ability to get oil from other parts
of the world that are very troubled
parts of our planet. If terrorists, for
some reason, interdicted the supply of
oil, shut off the supply of oil tomorrow
morning, our economy would be in deep
trouble. Obviously, there are national
security interests here. Does it make
sense from a national security stand-
point to have the American economy
running on 60-percent foreign oil, much
of it coming from troubled parts of the
world? The answer to that is no. Of
course not. So in addition to national
security issues, you have the issue of
the unfairness, of huge profits for the
major oil companies, huge profits for
the OPEC countries, Saudi Arabia, Ku-
wait and others, and then substantial
pain for people, many of whom can’t af-
ford it, pain in the form of higher
prices.

Energy independence: That is the
watchword. Energy independence, they
say. What does all this mean? Let me
go back for a moment to January 13,
2002. January 13, 2002 is the day the
Ambassador for Saudi Arabia showed
up at the White House in the Oval Of-
fice. Prince Bandar, the Saudi Ambas-
sador, was then told at a meeting in
the White House on January 13 that
this country was going to attack Iraq,
invade the country of Iraq. It is inter-
esting that not until the next day did
the President notify the U.S. Secretary
of State.

On January 13, at a meeting in the
Oval Office—and again, this comes
from Bob Woodruff’s book ‘“Bush at
War’’—the President called in and noti-
fied the Saudi Ambassador to the
United States that we were going to
war with Iraq. The following day, the
President notified his own Secretary of
State that he had made a decision to
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go to war with Iraq. Interesting. It de-
scribes something about the relation-
ship this country has with Saudi Ara-
bia and the importance it places on
that relationship.

This occurred, by the way, as my col-
leagues know, following 9/11/2001. Fif-
teen of the 19 hijackers were Saudi citi-
zens. Of the 19 hijackers who flew the
planes that hit this country, 15 of them
were Saudi citizens. We had Saudi citi-
zens rounded up on private airplanes
leaving this country. Then in January
of 2002, the President calls the Saudi
Ambassador to the Oval Office and tells
him we are going to war with Iraq. The
following day, he tells our own U.S.
Secretary of State Colin Powell that he
has decided to go to war with Iraq. I re-
cite that because it describes a very
special relationship this country has
had with Saudi Arabia, and perhaps a
very unhealthy relationship. Under the
Saudis’ noses and eyes, I believe, there
has existed a network of madrassas,
schools and other activities in which
terrorist organizations developed and
flourished, and we bore the brunt of
that on 9/11/2001. As long as they left
Saudi Arabia alone, it was going to be
all right; They could develop their ter-
rorist cells.

The fact is when we go to the gas
pumps in this country and fill our tank
and pay the kind of money we are pay-
ing for that petroleum, there is a fair
amount of evidence, and it is written
evidence coming from numerous stud-
ies, that we are actually helping to fi-
nance terrorism. There are many steps
we have to take to deal with that.

The first and most important step,
however, is for us to understand this
addiction to oil from the Middle East.
The addiction to oil from Saudi Arabia
and Kuwait and Iraq and elsewhere is a
very unhealthy circumstance for our
country. It is relatively easy to talk
about addiction and fairly simple to
talk about the need for energy inde-
pendence. It is quite another thing to
get there. I mentioned a moment ago
driving a 6,000-pound car to go get a
bagel. By that I meant a Humvee. Un-
derstand, I have mnever driven a
Humvee, but I understand they weigh
about 6,000 pounds, and I don’t mean to
demean anybody who would drive a
6,000-pound Humvee. But I do have, as I
have indicated before, only broken
knowledge of Latin, and when I drive
up to a stoplight beside a Humvee and
look over and see a Humvee on the
street next to me, I think of a Latin
phrase I learned in high school, not in
formal class, but the phrase was ‘‘totus
porcus.” I look at Humvees, 6,000-
pound vehicles, and I understand that
no one has been serious in this country
about suggesting that we change the
way we do things.

Are we suggesting that we get better
gas mileage in our automobiles in any
significant way? I looked at a vehicle
the other day that is an identical vehi-
cle to the same model that was pro-
duced 10 years ago. Guess what. It has
exactly the same rated gas mileage. In
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10 years, we can’t add 1 mile per gallon.
Whether it is conservation, efficiency,
better gas mileage, or any dozens of
other issues on the side of using petro-
leum products, or if it is on the side of
producing petroleum products, we
don’t have a national plan. We don’t
have a plan that represents this coun-
try’s crucial interests in actually get-
ting to some kind of independence or
some percentage of independence of
foreign o0il. We need one, and if the
President’s call in his State of the
Union is an honest attempt to get
there, I am with him. But it is not so
much what we say, it is what we do
that will determine our energy future.

I was proud in the last week or two
to join my colleagues Senator DOMEN-
ICI, Senator BINGAMAN, and Senator
TALENT in offering legislation to open
the Gulf of Mexico for additional pro-
duction. We believe there is somewhere
around 6 trillion cubic feet of natural
gas available for production in lease
181. It was ready for production in 2001
and the President took it off the books
because his brother was Governor of
Florida and didn’t want it produced, so
it has not been produced. But the fact
is on a bipartisan basis here in the Sen-
ate we have a fair number of people on
the bill that has been introduced. So
let’s produce, let’s get that natural gas
and get it into the pipeline.

The issue of additional production,
especially coming from renewable
fuels, makes a great deal of sense to
me. I talked about lease 181, that is
drilling, and that is production from
drilling, oil and natural gas. We have a
pipeline that needs to get done that we
have already supported, from Alaska to
the United States, transporting sub-
stantial portions of natural gas to the
United States, but those who are sup-
posed to be doing that have been drag-
ging their feet on that. We do need fos-
sil fuels to be producing more. But we
also in the area of renewable fuels need
to understand, we can decide to sub-
stitute for traditional fuels a substan-
tial amount of renewable energy if we
decided our country could do that.

Wind energy. Wind energy has great
potential. Taking energy from the wind
and producing electricity from it, per-
haps even using electricity in the proc-
ess of electrolysis to separate hydrogen
from water and creating hydrogen fuel
to run a hydrogen fuel-celled vehicle.
All of that makes great sense. But you
only do that as a country if you set
goals and decide that is the direction
you want to head.

Biofuels, ethanol. I was part of a
group that set a new renewable fuel
standard, saying we are going to get to
7.5 billion gallons of ethanol by the
yvear 2012, doubling the use of ethanol
in our country. That means you go in
the farm fields on a renewable basis
every year, produce corn, as an exam-
ple, and produce ethanol fuel from corn
that extends America’s energy supply
and also produces a new market for
family farmers. All of these things are
doable. Other countries have done
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them. Brazil is an example of a country
that has done remarkable things with
the extension of renewable fuels. Our
country has not because we have not
had a plan. Now we are getting there.

Last year’s energy bill was a start.
The bill we have introduced on lease
181 is another piece. There is much
more to do, but we will not do any-
thing close to move toward something
you could call energy independence un-
less we as a country have a rational
plan, a thoughtful plan.

There has been a lot of discussion
about who created this energy plan of
ours. It goes all the way back to the
year 2001 when there were secret meet-
ings and we had people coming to town
to participate in these meetings, and
virtually all of these countries, I un-
derstand, played a role in meetings
such as that, although we can’t find
the names because they claim that the
meetings were not public. The Vice
President and others convened meet-
ings, developed an energy policy, but it
has not been a policy that has done
anything other than lead us toward
greater dependence on foreign sources
of oil.

Slightly over 60 percent of our oil is
coming from off our shores. That is
scheduled in a very short order to go to
nearly 70 percent. It has been an inevi-
table climb, from 60 to now 70. We are
going to have to decide as a country,
are we going to change that or aren’t
we? There is not much more we can do
for this country’s economic security
and national security that is more im-
portant than to take this kind of en-
ergy plan and to decide to embark on
something that will strengthen this
country and make us less dependent on
unstable parts of the world for the pro-
duction of our energy and for the
transport of our oil.

It is interesting to me that we never
see that which goes in our gas tanks.
My father ran a gasoline station,
among other things. So when I was a
kid, on nights and Saturdays and week-
ends, I was pumping gas. Some people
say my occupation hasn’t changed very
much. But I pumped gas, and people
would drive up and I filled their car
with gas. I did that when I was a kid
for years and years. When you think
about this, we never see that product.
So it comes from under the sands of
Saudi Arabia. The Lord has seen fit to
give us this wonderful bounty called
the United States of America. There is
no other country quite like it. Yet we
have this prodigious appetite for en-
ergy. We use one-fourth of all the oil
that is sucked out of this earth every
day, and a substantial part of the oil,
for some reason, exists halfway around
the world under the sands of a very
troubled part of our globe.

So in Saudi Arabia, where there are
dramatic deposits of oil—we are not
quite sure how large those deposits are
because the Saudis won’t let anyone
verify all that—it is pulled out of that
sand. It is cheaper to pull it out of that
sand than anywhere else on the face of
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the Earth, and then it is put in a pipe,
it goes to a refinery, put in another
pipe, goes to a dock, put on a ship,
comes to this country on a tanker, is
offloaded into a refinery, goes on a
pipeline, perhaps goes to a truck, gets
sent to a gasoline station, pumped
through an underground tank and
pumped through a hose into your car,
and no one has ever seen it. Nobody has
ever seen that gallon of gasoline. That
is the way it works. But literally in
this country our economy and our fu-
ture are held prisoner by this unbeliev-
able dependence on foreign oil.

It affects everything we do. It affects
our foreign policy. We have gone to war
over oil. It affects everything. So the
question for this President and this
Congress, not tomorrow but today, is
how do you reach some sort of inde-
pendence? How do we make our coun-
try less dependent on something we
desperately need for our future eco-
nomic opportunity and growth, less de-
pendent on oil from overseas? I know
there are as many suggestions on how
to write a new energy policy as there
are Members of the Senate. But I do
not believe, with all due respect, that
there is a Republican or Democratic
way to write an energy policy or a con-
servative or liberal way to write an en-
ergy policy. I think there is a right
way and a wrong way and a smart way
and a pretty stupid way. But it seems
to me that we need to begin to find the
best of what each of our political par-
ties has to offer in terms of an energy
policy and find a way to construct,
from the best of what both have to
offer, something to assure us that our
economy will have the energy that it
needs for the future.

This is not some academic discus-
sion, as is often the case on the floor of
the Senate. There are people who, this
winter, do not have enough money to
heat their homes because prices are too
high. That does not, by the way, have
anything to do with supply and de-
mand. You see these profits, the high-
est profits in history for the oil compa-
nies. You don’t see gasoline lines. Has
anybody seen any gas lines around
here, people lining up for hours to get
gas? No. There is no shortage. In fact,
something came across my desk yester-
day—an oil company is shutting down
a portion of its refinery because it
wants to restrict supply. Why? It wants
to keep prices where they are. They
like these high prices.

There are a lot of ramifications.
There are enormous riches for the big
0il companies and enormous pain for
the American consumer, and that is
the short term. The question in the
short term is always: Who is going to
stand up for the American consumer? I
introduced a bill, along with my col-
league, Senator DobpD, from Con-
necticut, a couple of months ago, that
would have imposed a windfall profit
tax on these oil company profits, only
on the profits above $40 a barrel. Inci-
dentally, last year, 2004, represented
the highest profits in history at $40 a
barrel. We proposed a windfall profits
tax at 50 percent on profits over $40 a
barrel, with all the proceeds to be sent
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back to the American consumers as a
rebate.

Interestingly enough, I guess it was
65 Senators voted against that because
they do not want to take money from
the oil industry and provide it as a re-
bate to consumers. I think you ought
to even the score a bit. There is no jus-
tification for these profits. These com-
panies have not exhibited additional
expenses. These are extraordinary prof-
its, the highest in the history of cor-
porate America, and all the American
consumers are feeling the pain. That is
the short term. We have tried, in the
short term, to address it with the wind-
fall profits tax rebate bill and we have
not been successful. But that is not
over.

Then in the intermediate to longer
term, we have to do more. We need a
real plan for energy independence, a
real plan, one that addresses alter-
native fuels and renewable fuels, en-
hances the recovery of fossil fuels in a
way that is protective of our environ-
ment. We need to be doing all of that
together, reaching a set of goals that
our country establishes. You can’t do
this without leadership.

So my hope is that, both from the
White House and also from here, we
will begin to see some leadership to-
ward energy independence—I mean
some real leadership. Talking about it
is one thing. It doesn’t mean anything.
People have been talking about this
forever. It is a waste of breath unless it
results in real planning.

I have mentioned before the book
McCullough wrote about John Adams.
It was a fascinating book and had lin-
gering questions from John Adams as
he was traveling around the world rep-
resenting this new country they were
trying to form. He spent time in
France and England. He would write
back to his wife Abigail. At least as I
read the book, it would seem that he
would write to Abigail and lament to
her in his letters: Where will the lead-
ership come from to form this new
country of ours? Where will the leader-
ship emerge to put this new country we
want to form together? Then in the
next letter he would write: Well, then,
there is really only us—there’s me,
there’s George Washington, there’s Ben
Franklin, there’s Thomas Jefferson,
there’s Madison, there’s Mason—and of
course in the rearview mirror of his-
tory we know the ‘“‘only us’’ now rep-
resents some of the greatest human
talent ever assembled. But every gen-
eration of Americans asks the identical
question: Where will the leadership
come from? Where will the leadership
emerge, real leadership, to steer this
country in the right direction?

With respect to energy policy which
relates to both our economic security
and our national security, time is
wasting, and there is not a more impor-
tant subject for us to address, begin-
ning now. The question remains: Where
will the leadership come from? That
question is addressed to both the White
House and the Congress, asking for, fi-
nally, what the best of both political
parties ought to have to offer this
country.
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AMERICAN ASSOCIATION ON MEN-
TAL RETARDATION AWARD WIN-
NERS

Mr. DURBIN. Mr. President, I am
pleased today to join the Illinois chap-
ter of the American Association on
Mental Retardation, AAMR, in recog-
nizing the recipients of the 2006 Direct
Service Professional Award. These in-
dividuals are being honored for their
outstanding efforts to enrich the lives
of people with developmental disabil-
ities in Illinois.

These recipients have displayed a
strong sense of humanity and profes-
sionalism in their work with persons
with disabilities. Their efforts have in-
spired the lives of those for whom they
care, and they are an inspiration to me
as well. They have set a fine example of
community service for all Americans
to follow.

These honorees spend more than 50
percent of their time at work in direct,
personal involvement with their cli-
ents. They are not primarily managers
or supervisors. They are direct service
workers at the forefront of America’s
effort to care for people with special
needs. They do their work every day
with little public recognition, pro-
viding much needed care and assistance
that is unknown except to those with
whom they work.

It is my honor and privilege to recog-
nize the Illinois recipients of AAMR’s
2006 Direct Service Professional Award:
Cheryl Case, Lisa Cutter, Jane Flores,
Cindy Block, Patricia Bzdyl, Don Col-
lins, Judy Hicks, Holly Spence, Della
Reese, Sarah McRae, and Kathy Slim-
mer.

I know my fellow Senators will join
me in congratulating the winners of
the 2006 Direct Service Professional
Award. I applaud their dedication and
thank them for their service.

ARMY SPECIALIST PATRICK HERRIED

Mr. JOHNSON. Mr. President, in Feb-
ruary 6, 2006, one of South Dakota’s
sons made the ultimate sacrifice while
serving in Iraq. Army SP Patrick
Herried died when an improvised explo-
sive device detonated under the ar-
mored military vehicle he was driving.
He was a member of the 4th Squadron,
14th Calvary Regiment, 172nd Stryker
Brigade Combat Team based in Fort
Wainwright, AK.

Specialist Herried was a 1994 grad-
uate of Roosevelt High School in Sioux
Falls and was fondly remembered by
his classmates and teachers. Like
many South Dakotans, he was pas-
sionate about sports and the outdoors.
He was a member of the Roosevelt High
School football team and enjoyed
skateboarding and mountain biking.

Specialist Herried joined the Army in
the hopes that it would lead to a better
career and even college. His mother,
Rita, agreed that the Army had a posi-
tive impact on her son. ‘“He was just a
good kid,” she said. ‘“‘Really quiet, but
very directed since he’s been in the
service. He was a good son.”

Patrick’s family and friends are in
my thoughts and prayers during this
trying time. Coming to terms with the
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loss of any soldier who gives their life
in defense of freedom is difficult. While
we are awed by Patrick’s selfless sac-
rifice, we are reminded that his life
ended much too soon. It is my sincere
hope that Patrick’s family may take
some small measure of comfort know-
ing our Nation is eternally grateful for
his dedicated service to our country.

CORPORAL JESSE ZAMORA

Mr. BINGAMAN. Mr. President, I rise
today to pay tribute to the life of CPL
Jesse Zamora. I regret to inform my
colleagues that Corporal Zamora was
killed in Beiji, Iraq on February 3, 2006.

Those close to Corporal Zamora rec-
ognized an indomitable love of country
and a passionate desire to serve his Na-
tion in the military at an early age.
Friends and family recall that as a
young man, Corporal Zamora would
often drive into the desert near Las
Cruces in his pickup to practice his
marksmanship. This simple custom is
indicative of his discipline and cer-
tainly contributed to his great skill as
a soldier. In 2002, shortly after grad-
uating from high school, Corporal
Zamora enlisted in the Army, fully
knowing that his country would soon
be going to war abroad. This brave de-
cision illustrates the selflessness that
endeared Corporal Zamora in the
hearts of his family members, his
friends, and his brothers in arms. It
also demonstrates his passionate, dis-
ciplined approach to service and the
selfless demeanor that is at the core of
what the American Army prides its
servicemembers on honor, duty, humil-
ity, and loyalty.

His mother Paola, stepfather Sergio,
sister Christy, are all in our thoughts.
His brother Tyrel is another brave
member of the U.S. Army, and I hope
that we can soon guarantee him a swift
and safe journey home.

Corporal Zamora was assigned as an
infantryman to the 101st Airborne Di-
vision. We can never fully express our
gratitude for our veterans’ service; I
ask that we stop now to thank Cor-
poral Zamora and acknowledge the sac-
rifice of his family for their Nation.

POPULARITY OF “GROUNDHOG
DAY”

Mr. GRASSLEY. Mr. President, yes-
terday and a few weeks ago, I invoked
the movie ‘“‘Groundhog Day” starring
Bill Murray to provide a perspective on
consideration of our tax reconciliation
package. For the edification of my es-
teemed colleagues and other interested
parties, I ask unanimous consent that
an article originally published in the
February 14, 2005, issue of ‘‘National
Review” titled, ‘“A Movie for All
Time,” be printed in the RECORD. This
article provides some information on
the film and its enduring popularity.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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[From the National Review, Feb. 14, 2005]
A MOVIE FOR ALL TIME
(By Jonah Goldberg)

Here’s a line, you’ll either recognize, or
you won’t: ‘“This is one time where tele-
vision really fails to capture the true excite-
ment of a large squirrel predicting the
weather.” If you don’t recognize this little
gem, you’'ve either never seen Groundhog
Day or you’re not a fan of what is, in my
opinion, one of the best films of the last 40
years. As the day of the groundhog again ap-
proaches, it seems only fitting to celebrate
what will almost undoubtedly join It’s a
Wonderful Life in the pantheon of America’s
most uplifting, morally serious, enjoyable,
and timeless movies.

When I set out to write this article, I
thought it’d be fun to do a quirky homage to
an offbeat flick, one I think is brilliant as
both comedy and moral philosophy. But
while doing what I intended to be cursory re-
search—how much reporting do you need for
a review of a twelve-year-old movie that
plays constantly on cable?—I discovered that
I wasn’t alone in my interest. In the years
since its release the film has been taken up
by Jews, Catholics, Evangelicals, Hindus,
Buddhists, Wiccans, and followers of the op-
pressed Chinese Falun Gong movement.
Meanwhile, the Internet brims with weighty
philosophical treatises on the deep Platonist,
Aristotelian, and existentialist themes pro-
viding the skin and bones beneath the film’s
clown makeup. On National Review Online’s
group blog, The Corner, I asked readers to
send in their views on the film. Over 200 e-
mails later I had learned that countless pro-
fessors use it to teach ethics and a host of
philosophical approaches. Several Dpastors
sent me excerpts from sermons in which
Groundhog Day was the central metaphor.
And dozens of committed Christians of all
denominations related that it was one of
their most cherished movies.

When the Museum of Modern Art in New
York debuted a film series on ‘‘The Hidden
God: Film and Faith” two years ago, it
opened with Groundhog Day. The rest of the
films were drawn from the ranks of turgid
and bleak intellectual cinema, including
standards from Ingmar Bergman and Ro-
berto Rossellini. According to the New York
Times, curators of the series were stunned to
discover that so many of the 35 leading lit-
erary and religious scholars who had been
polled to pick the series entries had chosen
Groundhog Day that a spat had broken out
among the scholars over who would get to
write about the film for the catalogue. In a
wonderful essay for the Christian magazine
Touchstone, theology professor Michael P.
Foley wrote that Groundhog Day is ‘‘a stun-
ning allegory of moral, intellectual, and
even religious excellence in the face of
postmodern decay, a sort of Christian-Aris-
totelian Pilgrim’s Progress for those lost in
the contemporary cosmos.”” Charles Murray,
author of Human Accomplishment, has cited
Groundhog Day more than once as one of the
few cultural achievements of recent times
that will be remembered centuries from now.
He was quoted in The New Yorker declaring,
““It is a brilliant moral fable offering an Aris-
totelian view of the world.”

I know what you’re thinking: We’re talk-
ing about the movie in which Bill Murray
tells a big rat sitting on his lap, ““‘Don’t drive
angry,” right? Yep, that’s the one. You
might like to know that the rodent in ques-
tion is actually Jesus—at least that’s what
film historian Michael Bronski told the
Times. ‘“The groundhog is clearly the resur-
rected Christ, the ever-hopeful renewal of
life at springtime, at a time of pagan-Chris-
tian holidays. And when I say that the
groundhog is Jesus, I say that with great re-
spect.”
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That may be going overboard, but some-
thing important is going on here. What is it
about this ostensibly farcical film about a
wisecracking weatherman that speaks to so
many on such a deep spiritual level?

THOROUGHLY POSTMODERN PHIL

A recap is in order. Bill Murray, the mov-
ie’s indispensible and perfect lead, plays Phil
Connors, a Pittsburgh weatherman with de-
lusions of grandeur (he unselfconsciously re-
fers to himself as ‘‘the talent’). Accom-
panied by his producer and love interest,
Rita (played by Andie MacDowell), and a
cameraman (Chris Elliott), Connors goes on
assignment to cover the Groundhog Day fes-
tival in Punxsutawney, Pa., at which ‘“‘Punx-
sutawney Phil”’—a real groundhog—comes
out of his hole to reveal how much longer
winter will last. Connors believes he’s too
good for the assignment—and for Punx-
sutawney, Pittsburgh, and everything in be-
tween. He is a thoroughly postmodern man:
arrogant, world-weary, and contemptuous
without cause.

Rita tells Phil that people love the ground-
hog story, to which he responds, ‘‘People like
blood sausage, too, people are morons.”
Later, at the Groundhog Festival, she tells
him: “You’re missing all the fun. These peo-
ple are great! Some of them have been
partying all night long. They sing songs ’'til
they get too cold and then they go sit by the
fire and get warm and then they come back
and sing some more.”” Phil replies, ‘‘Yeah,
they’re hicks, Rita.”

Phil does his reporting schtick when the
groundhog emerges and plans to head home
as quickly as possible. Unfortunately, a bliz-
zard stops him at the outskirts of town. A
state trooper explains that the highway’s
closed: ‘“‘Don’t you watch the weather re-
ports?”’ the cop asks. Connors replies
(blasphemously, according to some), ‘I make
the weather!”” Moving on, the cop explain’s
he can either turn around to Punxsutawney
or freeze to death. “Which is it?”’ he asks.
Connors answers, “‘I'm thinking, I'm think-
ing.” Reluctantly returning to Punx-
sutawney, Connors spends another night in a
sweet little bed and breakfast run by the
sort of un-ironic, un-hip, decent folks he con-
siders hicks.

The next morning, the clock radio in his
room goes off and he hears the same radio
show he’d heard the day before, complete
with a broadcast of “I Got You Babe’ and
the declaration, ‘“‘It’s Groundhog Day!”’ At
first, Connors believes it’s an amateurish
gaffe by a second-rate radio station. But
slowly he discovers it’s the same day all over
again. “What if there is no tomorrow?’’ he
asks. “‘There wasn’t one today!”’

And this is the plot device for the whole
film, which has seeped into the larger cul-
ture. Indeed, ‘‘Groundhog Day’’ has become
shorthand for (translating nicely) ‘‘same
stuff, different day.” Troops in Iraq regu-
larly use it as a rough synonym for ‘‘snafu,”’
which (also translated nicely) means ‘‘situa-
tion normal: all fouled-up.” Connors spends
an unknown number of days repeating the
exact same day over and over again. Every-
one else experiences that day for the ‘‘first”
time, while Connors experiences it with Sisy-
phean repetition. Estimates vary on how
many actual Groundhog Days Connors en-
dures. We see him relive 34 of them. But
many more are implied. According to Harold
Ramis, the co-writer and director, the origi-
nal script called for him to endure 10,000
years in Punxsutawney, but it was probably
closer to ten.

But this is a small mystery. A far more im-
portant one is why the day repeats itself and
why it stops repeating at the end. Because
the viewer is left to draw his own conclu-
sions, we have what many believe is the best
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cinematic moral allegory popular culture
has produced in decades—perhaps ever.

Interpretations of this central mystery
vary. But central to all is a morally com-
plicated and powerful story arc to the main
character. When Phil Connors arrives in
Punxsutawney, he’s a perfect representative
of the Seinfeld generation: been-there-done-
that. When he first realizes he’s not crazy
and that he can, in effect, live forever with-
out consequences—if there’s no tomorrow,
how can you be punished?—he indulges his
adolescent self. He shoves cigarettes and pas-
tries into his face with no fear of lovehandles
or lung cancer. ‘I am not going to play by
their rules any longer,” he declares as he
goes for a drunk-driving spree. He uses his
ability to glean intelligence about the locals
to bed women with lies. When that no longer
gratifies, he steals money and gets kinky,
dressing up and play-acting. When Andie
MacDowell sees him like this she quotes a
poem by Sir Walter Scott: ‘““The wretch, con-
centrated all in self/Living, shall forfeit fair
renown/And, doubly dying, shall go down/To
the vile dust, from whence he sprung/
Unwept, unhonored, and unsung.”’

Connors cackles at her earnestness. ‘“You
don’t like poetry?’”’ She asks. ‘“‘I love po-
etry,” he replies, ‘I just thought that was
Willard Scott.”

Still, Connors schemes to bed Rita with
the same techniques he used on other
women, and fails, time and again. When he
realizes that his failures stem not from a
lack of information about Rita’s desires but
rather from his own basic hollowness, he
grows suicidal. Or, some argue, he grows sui-
cidal after learning that all of the material
and sexual gratification in the world is not
spiritually sustaining. Either way, he blames
the groundhog and Kkills it in a murder-sui-
cide pact—if you can call killing the varmint
murder. Discovering, after countless more
suicide attempts, that he cannot even die
without waking up the next day he begins to
believe he is “‘a god.” When Rita scoffs at
this—noting that she had twelve years of
Catholic school (the only mention of religion
in the film)—he replies that he didn’t say he
was ‘‘the God” but merely ‘“‘a god.” Then
again, he remarks, maybe God really isn’t
all-powerful, maybe he’s just been around so
long he knows everything that’s going to
happen. This, according to some, is a ref-
erence to the doctrine of God’s ‘‘middle
knowledge,” first put forward by the 16th-
century Jesuit theologian Luis de Molina,
who argued that human free will is possible
because God’s omniscience includes His
knowledge of every possible outcome of
every possible decision.

THE METAMORPHOSIS

The point is that Connors slowly realizes
that what makes life worth living is not
what you get from it, but what you put into
it. He takes up the piano. He reads poetry—
no longer to impress Rita, but for its own
sake. He helps the locals in matters great
and small, including catching a boy who falls
from a tree every day. ‘‘You never thank
me!”’ he yells at the fleeing brat. He also dis-
covers that there are some things he cannot
change, that he cannot be God. The homeless
man whom Connors scorns at the beginning
of the film becomes an obsession of his at the
end because he dies every Groundhog Day.
Calling him ‘“‘pop’’ and ‘‘dad,” Connors tries
to save him but never can.

By the end of the film, Connors is no
longer obsessed with bedding Rita. He’s in
love with her, without reservation and with-
out hope of his affection being requited. Only
in the end, when he completely gives up
hope, does he in fact ‘“‘get’ the woman he
loves. And with that, with her love, he fi-
nally wakes on February 3, the great wheel
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of life no longer stuck on Groundhog Day. As
NR’s own Rick Brookhiser explains it, ‘“The
curse is lifted when Bill Murray blesses the
day he has just lived. And his reward is that
the day is taken from him. Loving life in-
cludes loving the fact that it goes.”’

Personally, I always saw Nietzsche’s doc-
trine of the eternal return of the same in
this story. That was Nietzsche’s idea—meta-
phorical or literal—to imagine life as an end-
less repetition of the same events over and
over. How would this shape your actions?
What would you choose to live out for all
eternity? Others see Camus, who writes
about how we should live once we realize the
absurdity of life. But existentialism doesn’t
explain the film’s broader appeal. It is the
religious resonance—if not necessarily ex-
plicit religious themes—that draws many to
it. There’s much to the view of Punx-
sutawney as purgatory: Connors goes to his
own version of hell, but since he’s not evil it
turns out to be purgatory, from which he is
released by shedding his selfishness and com-
mitting to acts of love. Meanwhile, Hindus
and Buddhists see versions of reincarnation
here, and Jews find great significance in the
fact that Connors is saved only after he per-
forms mitzvahs (good deeds) and is returned
to earth, not heaven, to perform more.

The burning question: Was all this inten-
tional? Yes and no. Ultimately, the story is
one of redemption, so it should surprise no
one that it speaks to those in search of the
same. But there is also a secular, even con-
servative, point to be made here. Connors’s
metamorphosis contradicts almost every-
thing postmodernity teaches. He doesn’t find
paradise or liberation by becoming more
‘“‘authentic,”” by acting on his whims and
urges and listening to his inner voices. That
behavior is soul-killing. He does exactly the
opposite: He learns to appreciate the crowd,
the community, even the bourgeois hicks
and their values. He determines to make
himself better by reading poetry and the
classics and by learning to sculpt ice and
make music, and most of all by shedding his
ironic detachment from the world.

Harold Ramis and Danny Rubin, the writer
of the original story, are not philosophers.
Ramis was born Jewish and is now a lacka-
daisical Buddhist. He wears meditation beads
on his wrist, he told the New York Times,
‘“‘because I'm on a Buddhist diet. They’re
supposed to remind me not to eat, but actu-
ally just get in the way when I'm cutting my
steak.” Rubin’s original script was appar-
ently much more complex and philo-
sophical—it opened in the middle of
Connors’s sentence to purgatory and ended
with the revelation that Rita was caught in
a cycle of her own. Murray wanted the film
to be more philosophical (indeed, the film is
surely the best sign of his reincarnation as a
great actor), but Ramis constantly insisted
that the film be funny first and philosophical
second.

And this is the film’s true triumph. It is a
very, very funny movie, in which all of the
themes are invisible to people who just want
to have a good time. There’s no violence, no
strong language, and the sexual content is
about as tame as it gets. (Some e-mailers
complained that Connors is only liberated
when he has sex with Rita. Not true: They
merely fall asleep together.) If this were a
French film dealing with the same themes, it
would be in black and white, the sex would
be constant and depraved, and it would end
in cold death. My only criticism is that
Andie MacDowell isn’t nearly charming
enough to warrant all the fuss (she says a
prayer for world peace every time she orders
a drink!). And yet for all the opportunities
the film presents for self-importance and
sentimentality, it almost never falls for ei-
ther. The best example: When the two
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lovebirds emerge from the B&B to embrace a
happy new life together in what Connors
considers a paradisiacal Punxsutawney, Con-
nors declares, ‘‘Let’s live here!” They Kkiss,
the music builds, and then in the film’s last
line he adds: ‘“We’ll rent to start.”

——

MASTER SERGEANT WOODROW
WILSON KEEBLE

Mr. JOHNSON. Mr. President, few
Americans will recognize MSG Wood-
row Wilson Keeble’s name, but he was
an American hero who served in two
wars and who deserves our Nation’s
most prestigious recognition.

I first became aware of Master Ser-
geant Keeble’s bravery in 2002 after
being contacted by members of the
Sisseton-Wahpeton Sioux Tribe who
were requesting that his Distinguished
Service Cross be upgraded to the Con-
gressional Medal of Honor. The Medal
of Honor is our Nation’s highest mili-
tary honor, and while it is awarded on
behalf of Congress, the Department of
Defense determines the qualifications
and eligibility for the decoration.

Master Sergeant Keeble, a member of
the Sisseton-Wahpeton Sioux Tribe,
was an Army veteran of both World
War II and the Korean War. For his
service, he was awarded the Purple
Heart, the Bronze Star, the Silver Star,
and the Distinguished Service Cross.

The last decoration was awarded for
his actions near Kumsong, North Korea
in October 1951. After many days of
fighting in the bitter cold, and though
he was wounded, Master Sergeant
Keeble single handedly took out three
enemy machinegun emplacements.

The first hand accounts of his actions
that day read like something out of an
old Hollywood movie. What he did was
real, and his bravery in the face of
enemy fire was so remarkable that the
men in his company twice submitted
recommendations that he receive the
Congressional Medal of Honor. In both
cases, the recommendation was lost.

Like so many veterans, Master Ser-
geant Keeble returned home after the
war a humble man, not interested in
pursuing medals or personal honors. He
died in 1982, and without the dedicated
effort of his family and fellow veterans,
most of us would have never had the
opportunity to learn about Master Ser-
geant Keeble. Today, there is an ongo-
ing effort to document his actions
through the eyewitness testimony of
those veterans who served with him.
This is a valuable effort and will help
preserve an important part of our Na-
tion’s history.

After first hearing in 2002 of his he-
roic actions, I contacted the Secretary
of the Army to request a review of
Master Sergeant Keeble’s case. Based
on an affidavit from a member of the
company that the original rec-
ommendations for the Medal of Honor
had been lost, I asked the Secretary to
waive the normal 3-year statute of lim-
itations requirement for consideration
of the Medal of Honor.

Since that time, I have been in close
contact with the Army. The rec-
ommendation to posthumously award
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the Medal of Honor to Master Sergeant
Keeble has been reviewed by an Army
Decorations Board, a Senior Army
Decorations Board, and now awaits
final action by the Secretary of the
Army. At this point, I do not know if
the Secretary’s decision will be posi-
tive or negative, but I remain in con-
tact with his office almost every
month as I have for the past 4 years.

While all of us who care about this
case are frustrated by the amount of
time this has taken, the thorough re-
view process is an indication of the im-
portance of the Medal of Honor and the
seriousness of this decision.

As more people learn about Master
Sergeant Keeble’s story, more people
are joining in the effort to pay tribute
to his service. While I do not know
what the Army’s ultimate decision will
be in this case, I can think of no one
more deserving of this honor than Mas-
ter Sergeant Keeble.

———

TRIBUTE TO DAVID EVANS

Mr. LUGAR. Mr. President, I today
pay tribute to David Lee Evans, who
had been a member of the staff of the
Committee on Foreign Relations. He
was a much loved Senate employee who
was universally respected for his pro-
fessionalism, patience, and generosity.
Dave passed away last week at age 65.

Dave was born on October 23, 1940, in
Baltimore, MD. He graduated from
Kenwood High School, and attended
Howard Community College. Dave
served the Government as a journey-
man printer and as a member of the
Foreign Relations Committee staff for
nearly 23 years. In addition to his serv-
ice as a printer with the Government
Printing Office, he had been Chief
Clerk and Assistant Chief Clerk to the
committee during the 1970’s. Dave ably
served under Foreign Relations Com-
mittee Chairmen Fulbright, Sparkman,
Church, Helms, BIDEN and myself.

Committee members and staff relied
heavily on Dave to shepherd our many
publications through all aspects of the
printing process. As a returning chair-
man in 2003, I brought in a new major-
ity staff, many of whom were working
for a Senate committee for the first
time. Dave was indispensable in teach-
ing these staff members committee
printing procedures and patiently an-
swering their many questions. Dave’s
skills, technical ability and good
humor made it possible to meet our
many deadlines.

During the last 6 years that Dave
served the committee, we printed more
than 400 documents, including execu-
tive and legislative reports, hearings,
and other materials. Without Dave’s
tireless efforts and hard work, the com-
mittee would not have been able to
produce such a huge volume of mate-
rial. Dave took great pride in his work
and ensured that the material he pro-
duced met his and the committee’s
high standards. Every publication Dave
printed reflected favorably on the com-
mittee, the Senate, and the U.S. Gov-
ernment as a whole.
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In addition to his extensive public
service, Dave will be remembered as a
loyal friend and loving husband and fa-
ther. He is survived by his wife Angela,
who is currently the Executive Clerk of
the Committee on Foreign Relations;
four children, David T. Evans, Chris-
topher Evans, Kathleen Canby, and
Susan Hennegan; a stepson, Jeffrey
Morris; six grandchildren; and a broth-
er.

All who knew Dave will miss his
kindness and grace. The thoughts of
the entire Foreign Relations Com-
mittee are with his family as they re-
member and celebrate the life of an ex-
emplary man.

Mr. BIDEN. Mr. President, I asso-
ciate myself with the remarks that our
chairman, Senator LUGAR, has just
made regarding our fine printer David
L. Evans, who died last week at the age
of 656 after a courageous battle with
cancer.

Dave did two tours as a GPO printer
assigned to the Committee on Foreign
Relations, first in the 1970s, and then
again from 1999 until about a year ago.
For a time in the late 1970s, he also
served directly on the staff of the com-
mittee as its deputy clerk and then its
chief clerk. The committee, and the
country, are indebted to him for his
service for performing some of the nu-
merous jobs that are essential to the
operation of this institution, but which
are largely unrecognized by the public.

Dave was a big and wonderfully
gentle man. He reveled in the oppor-
tunity to serve his country, even
though it meant working long days,
and sometimes well into the night, to
ensure that the committee’s hearings
and reports were printed promptly and
properly. Why he put up with us I don’t
know, but it was an honor to have him
on our staff, and to know that the pub-
lished output of our committee had
been subject to his careful and profes-
sional scrutiny. He was unfailingly
courteous and pleasant to his co-work-
ers, and never complained about his
heavy workload.

Like so many others in this country
afflicted with cancer, Dave was taken
from us too soon. We will miss him
greatly. Our thoughts and prayers are
with all his family and especially his
wife Angie Evans, who shared Dave’s
work ethic and continues to bless us
with her service to the committee.

———

ADDITIONAL STATEMENTS

LOCAL LAW ENFORCEMENT
ENHANCEMENT ACT OF 2005

e Mr. SMITH. Mr. President, I today
speak about the need for hate crimes
legislation. Each Congress, Senator
KENNEDY and I introduce hate crimes
legislation that would add new cat-
egories to current hate crimes law,
sending a signal that violence of any
kind is unacceptable in our society.
Likewise, each Congress I have come to
the floor to highlight a separate hate
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crime that has occurred in our coun-
try.

On May 17, 2003, Sakia Gunn was fa-
tally stabbed during a confrontation
about her being a lesbian. Gunn and
four other girls were waiting for a bus
in downtown Newark, NJ, when Rich-
ard McCullough and another man drove
up and asked them to go to a party.
When the girls responded that they
were lesbians, the two men began spew-
ing homophobic insults and
McCullough proceeded to stab her.

I believe that the Government’s first
duty is to defend its citizens, to defend
them against the harms that come out
of hate. The Local Law Enforcement
Enhancement Act is a symbol that can
become substance. By passing this leg-
islation and changing current law, we
can change hearts and minds as well.®

——
ATLANTA GAS LIGHT

e Mr. CHAMBLISS. Mr. President, I
rise today to congratulate Atlanta Gas
Light on its 150th anniversary. Atlanta
Gas Light was incorporated on Feb-
ruary 16, 1856, and first brought light-
ing to the streets of Atlanta on Christ-
mas Day, 1855, enabling accelerated
growth and the safe transportation of
individuals and supplies necessary for
the expansion of Atlanta and its sur-
rounding communities.

At the end of the Civil War, Atlanta
Gas Light quickly rebuilt its gasworks
to facilitate the rebuilding of Atlanta
and contributed to the rise of that
great city to a major commercial cen-
ter in the Southeast. In the 1920s, it in-
vested in the State of Georgia’s future
by creating the infrastructure nec-
essary to allow natural gas to flow
under the city streets and into homes,
ending the need to manufacture gas
and expanding the use of gas through-
out the Southeast region. In the early
20th century, it began expanding its
services to cities and towns throughout
the State of Georgia.

Atlanta Gas Light has faithfully
served the State of Georgia and its citi-
zens for each of its 150 years, delivering
natural gas to customers throughout
the State safely and reliably. This
great company and its top-notch em-
ployees deserve special recognition.
They have contributed millions of dol-
lars and hours to improve the commu-
nities in which they work and live.

Atlanta Gas Light and its Georgia
parent, AGL Resources, continue to
provide exemplary service to their cus-
tomers and remain a vital part of the
economic development of the State of
Georgia. I am pleased to take this op-
portunity to commemorate the con-
tributions and services rendered by At-
lanta Gas Light in its 150 years of oper-
ation and look forward to its continued
service for the next 150 years.e

CONGRATULATING MS. SARA J.
KIEFFNER

e Mr. BUNNING. Mr. President, today I
rise to congratulate Ms. Sara J.
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Kieffner for being selected as one of the
Cincinnati Enquirer newspaper’s
Women of the Year.

The Enquirer has done well to bestow
this honor on Ms. Kieffner. Among her
many causes, she has done much for
the St. Elizabeth Medical Center Foun-
dation. She has also devoted herself to
promoting breast health awareness and
to raising funds for the Fischer Homes
Breast Center. If that weren’t enough,
she is also active with the Redwood Re-
habilitation Center, the American Can-
cer Society’s Northern Kentucky chap-
ter, United Ministries, and her church,
Gloria Dei Lutheran.

Since The Enquirer’s Women of the
Year program was started in 1968, over
350 women in Greater Cincinnati and
northern Kentucky have been singled
out for their efforts to improve the
community for everyone.

Ms. Kieffner has certainly deserved
this citation. As a Senator and a mem-
ber of her community, I am proud of
her dedication. Her accomplishments
serve as an example to all citizens of
the Commonwealth.e

——

TRIBUTE TO WILLIAM A. COOPER

e Mr. COLEMAN. Mr. President, I rise
to extend my congratulations to Mr.
William A. Cooper for long standing
service as CEO at TCF Financial Cor-
poration, a financial holding company
based in Minnesota.

Bill Cooper came to TCF Financial in
1985 with an impressive financial lead-
ership record which included serving as
a senior auditor for Touche, Ross and
company, a Detroit firm, and as Presi-
dent of Huntington Bank of Ohio.

But based on my personal relation-
ship with Bill, I would say his high
school graduating class might have
voted him ‘‘least likely to become a
banker.”” The banker’s stereotype is re-
served, cautious, and circumspect. Bill
Cooper is bold, innovative, and refresh-
ingly outspoken. Like his hero Ronald
Reagan, there is never a bit of doubt as
to where Bill Cooper stands.

During his tenure as CEO, Bill Coo-
per directed an impressive expansion of
TCF Financial in Minnesota and else-
where through his innovative leader-
ship. From 1985 until his retirement in
January, he helped to transform TCF
Financial from a small banking enter-
prise into a thriving operation offering
industry leading consumer services.

Bill Cooper is a complete citizen. He
not only led a thriving business that
provided thousands of jobs and finan-
cial services to a big proportion of our
Minnesota population, Bill used his
voice, his philanthropy, and his influ-
ence to improve as many sectors of our
State as he could get his hands on.

His work on education not only
shaped Minnesota public policy, his
personal involvement changed the lives
of hundreds of disadvantaged students
forever. He has always had strong opin-
ions and had the integrity to walk his
talk.

Although Mr. Cooper has retired as
CEO of TCF, he has not completely
given himself up to the ski slopes or
the golf courses as he continues to re-
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main active in the financial world and
in his community.

Minnesota has been fortunate to have
a business leader like Mr. Cooper who
not only has enriched the economy of
Minnesota and elsewhere but has also
used his good name, time, and money
for the good of the community. Min-
nesota celebrates its lakes and farms
and excellent community assets. One of
the secrets of our success is commu-
nity leaders like Bill Cooper who shoul-
der the burdens of leadership.

I congratulate Bill Cooper, the staff
of TCF, and his family on his great ca-
reer and leadership in the community.e

———

CELEBRATING THE 2006 BILL
TALLMAN MEMORIAL WOMEN IN
SCIENCE CONFERENCE

e Mr. JOHNSON. Mr. President, it is
with great pride that I rise to recognize
the Bill Tallman Memorial Women in
Science Conference, which is taking
place in five communities across South
Dakota from March 6th through April
28th. Since 2002, the Women in Science
Conference has helped to increase in-
terest in science and technological ca-
reers among young women in my
State. This year’s conference is named
in honor of the event’s distinguished
founder, Bill Tallman, who unexpect-
edly passed away last October while
helping with recovery efforts for vic-
tims of the devastating hurricanes that
hit the gulf coast region.

The cover of a recent Time magazine
features a rather amusing photo of a
child wearing a lab coat and oversized
safety goggles, accompanied by the
question, “Is America Flunking
Science?’’ Though the image is meant
to provoke a laugh, its associated ques-
tion is anything but humorous. By a
number of measures, our country is
losing the competitive edge in sci-
entific and technological fields that
has for decades been a key driver of our
economy. At a national level, one of
the factors that undoubtedly contrib-
utes to this unfortunate trend is a fail-
ure to adequately engage young women
in scientific pursuits. It is discouraging
to think of how many important dis-
coveries were never made because of
our failure to cultivate young female
researchers.

In my view, the Women in Science
Conference in South Dakota is a shin-
ing example of what we as a nation
need more of to retain and enhance our
superiority in science and technology.
The conference provides young women
in South Dakota with first-hand expo-
sure to women who are leading impor-
tant scientific work. These distin-
guished individuals share the rewards
and challenges of their work in vivid,
concrete terms, and serve as role mod-
els for young women who may not have
previously considered a career in
science.

The Women in Science Conference is
a product of a partnership between sev-
eral forward-thinking entities, includ-
ing the National Weather Service, and
several nonprofit and private-sector
sponsors. Without their contributions,
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this valuable event would not be pos-
sible.

It is a fitting tribute to Bill Tallman
that this year’s event should be named
in his honor. Bill not only recognized
the need for an important event like
this, he actually made it happen. I
know it was one of his proudest
achievements, and I congratulate ev-
eryone who participates in the Women
in Science Conference for helping to
carry on his vision. Bill began his ca-
reer by engaging young minds as a high
school math teacher, and then served
his country during a 20-year career as a
meteorologist with the U.S. Air Force.
Next he joined the National Weather
Service, and was eventually asked to
lead its Aberdeen, SD, office. At a time
of national tragedy, few were surprised
at Bill’s willingness to serve again by
leaving home to help those who had
suffered through the devastating hurri-
canes that hit the gulf coast in 2005.

Bill Tallman’s presence will be sorely
missed by all the people whose lives he
touched. It is my distinct pleasure to
honor his life and legacy by recog-
nizing the Bill Tallman Memorial
Women in Science Conference today in
the Senate.®

———

MRS. PRANKE’S SIXTH GRADE

e Mr. CONRAD. Mr. President, it is
with great pride that I rise today to
recognize a special group of students.
It is not often enough that we have the
opportunity to acknowledge heart-
warming acts of kindness, but the ac-
tions of Mrs. Pranke’s sixth grade class
in Sheyenne, ND, have touched my
hearts and the heart of their neighbors
and friends.

Throughout their years together, this
special group of students has worked
on more than one occasion to serve
their community. As third graders,
they collected box tops to purchase
new games for schoolmates. When they
were in the fifth grade, they initiated a
fundraiser and donated the proceeds to
benefit the Ronald McDonald House in
Fargo, ND.

As one final project, Mrs. Pranke’s
sixth graders decided to treat them-
selves to a class trip to celebrate their
years together before moving on to
junior high school.

The students began holding fund-
raisers for their trip. Shortly after all
the funds had been raised, they learned
that the father of one of their class-
mates had fallen critically ill. The stu-
dents quickly realized that they were
faced with unique circumstances. After
learning of their classmate’s situation
and the medical costs the family would
bear, the children chose to donate the
funds to their classmate’s family and
forgo their class trip.

By choosing to help with their hard-
earned money rather than keep it for
themselves, these extraordinary stu-
dents proved that their hearts are deep
and their love for one another is real.

Again, I commend Mrs. Pranke’s ex-
ceptional group of sixth graders. Their
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selfless act has reaffirmed that values
and kindness have not been lost in a
world that so often focuses on the neg-
ative. I wish them all the best as they
finish their final year together and
continued success as they begin a new
chapter of their education next year.e
——

MESSAGE FROM THE HOUSE

At 1:40 p.m., a message from the
House of Representatives, delivered by
Mr. Hays, one of its reading clerks, an-
nounced that the House has passed the
following bill, without amendment:

S. 1989. An act to designate the facility of
the United States Postal Service located at
57 Rolfe Square in Cranston, Rhode Island,
shall be known and designated as the ‘‘Holly
A. Charette Post Office’.

The message also announced that the
House has passed the following bill, in
which it requests the concurrence of
the Senate:

H.R. 4152. An act to designate the facility
of the United States Postal Service located
at 320 High Street in Clinton, Massachusetts,
as the “Raymond J. Salmon Post Office”.

The message further announced that
the House has agreed to the following
concurrent resolution, in which it re-
quests the concurrence of the Senate:

H. Con. Res. 322. Concurrent resolution ex-
pressing the appreciation of Congress for the
contributions of the United Service Organi-
zations, Incorporated (the USO), to the mo-
rale and welfare of the members of the
Armed Forces and their families.

The message also announced that the
House has passed the following bill,
with an amendment, in which it re-
quests the concurrence of the Senate:

S. 2275. An act to temporarily increase the
borrowing authority of the Federal Emer-
gency Management Agency for carrying out
the national flood insurance program.

The message further announced that
pursuant to section 11142 of SAFETEA-
LU (Public Law 109-59), Mr. Rangel, the
Ranking Minority Member of the Com-
mittee on Ways and Means, hereby ap-
points to the National Surface Trans-
portation Infrastructure Financing
Commission the following individuals:
Mr. Elliot “‘Lee’ Sander (Director of
the Rudin Center for Transportation
Policy Management at New York Uni-
versity, and Senior Vice President and
Director of Strategic Development at
DMJM Harris) of New York City, York
and Mr. Craig Lentzsch (CEO of Coach
USA and KBUS Holdings) of Dallas,
Texas.

At 6:29 p.m., a message from the
House of Representatives, delivered by
Mr. Hays, one of its reading clerks, an-
nounced that the House has passed the
following bill, in which it requests the
concurrence of the Senate:

H.R. 4745. An act making supplemental ap-
propriations for fiscal year 2006 for the Small
Business Administration’s disaster loans
program, and for other purposes.

————

MEASURES REFERRED

The following concurrent resolution
was read, and referred as indicated:
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H. Con. Res. 322. Concurrent resolution ex-
pressing the Sense of Congress regarding the
contribution of the USO to the morale and
welfare of our servicemen and women of our
armed forces and their families; to the Com-
mittee on Armed Services.

————

MEASURES PLACED ON THE
CALENDAR

The following bill was read the first
and second times by unanimous con-
sent, and placed on the calendar:

H.R. 4152. An act to designate the facility
of the United States Postal Service located
at 320 High Street in Clinton, Massachusetts,
as the “Raymond J. Salmon Post Office’.

———

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, and were referred as indicated:

EC-5762. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
‘“‘Standards of Performance for Stationary
Combustion Turbines”’ ((RIN2060-AMT79)
(FRL No. 8033-4)) received on February 14,
2006; to the Committee on Environment and
Public Works.

EC-5763. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
““0Oil Pollution Prevention; Non-Transpor-
tation Related Onshore Facilities”” (FRL No.
8033-9) received on February 14, 2006; to the
Committee on Environment and Public
Works.

EC-5764. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
‘“‘Revisions to the California State Imple-
mentation Plan, San Joaquin Valley Unified
Air Pollution Control District”” (FRL No.
8030-7) received on February 14, 2006; to the
Committee on Environment and Public
Works.

EC-5765. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics, and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
‘“Standards of Performance for Electric Util-
ity Steam Generating Units for Which Con-
struction is Commenced After September 18,
1978; Standards of Performance for Indus-
trial-Commercial-Institutional Steam Gen-
erating Units; and Standards of Performance
for Small Industrial-Commercial-Institu-
tional Steam Generating Units” ((RIN2060—
AMS80) (FRL No. 8033-3)) received on Feb-
ruary 14, 2006; to the Committee on Environ-
ment and Public Works.

EC-5766. A communication from the Chair-
man and President (Acting), Export-Import
Bank of the United States, transmitting, a
report of draft legislation relative to pro-
viding a five-year reauthorization of the Ex-
port-Import Bank of the United States; to
the Committee on Banking, Housing, and
Urban Affairs.

EC-5767. A communication from the Sec-
retary of Veterans Affairs, transmitting,
pursuant to law, the Department of Veterans
Affairs’ report on its competitive sourcing
efforts for Fiscal Year 2005; to the Com-
mittee on Veterans’ Affairs.
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EC-5768. A communication from the Attor-
ney, Office of Assistant General Counsel for
Legislation and Regulatory Law, Depart-
ment of Energy, transmitting, pursuant to
law, the report of a rule entitled ‘‘Chronic
Beryllium Disease Prevention Program;
Worker Safety and Health Program; to the
Committee on Energy and Natural Re-
sources.

EC-5769. A communication from the Chair-
man, Nuclear Regulatory Commission, trans-
mitting, pursuant to law, the Commission’s
Annual Report of the Administration of the
Government in the Sunshine Act for Cal-
endar Year 2005; to the Committee on Home-
land Security and Governmental Affairs.

EC-5770. A communication from the Con-
gressional Review Coordinator, Animal and
Plant Health Inspection Service, Department
of Agriculture, transmitting, pursuant to
law, the report of a rule entitled ‘“Add
Kazakhstan, Romania, Russia, Turkey, and
Ukraine to List of Regions in Which Highly
Pathogenic Avian Influenza Subtype H5HNI1 is
Considered to Exist’” (APHIS-2006-0010) re-
ceived on February 14, 2006; to the Com-
mittee on Agriculture, Nutrition, and For-
estry.

EC-5771. A communication from the Con-
gressional Review Coordinator, Animal and
Plant Health Inspection Service, Department
of Agriculture, transmitting, pursuant to
law, the report of a rule entitled ‘‘Mediterra-
nean Fruit Fly; Add Portions of Los Angeles,
San Bernardino, and Santa Clara Counties,
CA, to the List of Quarantined Areas”
(APHIS-2005-0116) received on February 14,
2006; to the Committee on Agriculture, Nu-
trition, and Forestry.

———

PETITIONS AND MEMORIALS

The following petition or memorial
was laid before the Senate and was re-
ferred or ordered to lie on the table as
indicatead:

POM-263. A resolution adopted by the
House of Representatives of the Legislature
of the State of Michigan relative to increas-
ing efforts to protect our borders; to the
Committee on Homeland Security and Gov-
ernmental Affairs.

HOUSE RESOLUTION NO. 149

Whereas, The current war on terrorism
began on September 11, 2001, when terrorists
unleashed an air assault on America’s mili-
tary and financial power centers, hijacking
commercial jets and crashing them into the
World Trade Center in New York, and the
Pentagon in Washington, D.C. Thousands of
innocent people were murdered, and the na-
tion suffered billions of dollars in damages
from this terrorist attack; and

Whereas, In response to these attacks, in
order to better coordinate security and
emergency response efforts, the federal gov-
ernment created a federal Homeland Secu-
rity Department and increased funding for
antiterrorism efforts throughout the nation.
Border security is an essential component of
creating a safe and secure homeland and the
federal Homeland Security Department is re-
sponsible for protecting our borders. As a
border state that includes some of the busi-
est points of entry in the country, Michigan
is acutely aware of the importance of this
issue; and

Whereas, In order to increase our safety
and security, Congress should pass legisla-
tion that provides increased manpower and
more sophisticated technology at the na-
tional borders. United States border security
should be able to apprehend illegal immi-
grants and potential terrorists before they
enter the country and cause mayhem; now,
therefore, be it

Resolved by the House of Representatives,
That we memorialize the Congress of the
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United States to increase efforts to protect
our borders; and be it further

Resolved, That copies of this resolution be
transmitted to the Speaker of the United
States House of Representatives, the Presi-
dent of the United States Senate, and the
members of the Michigan congressional dele-
gation.

———

EXECUTIVE REPORTS OF
COMMITTEES

The following executive reports of
committees were submitted:

By Mr. INHOFE for the Committee on En-
vironment and Public Works.

*Terrence L. Bracy, of Virginia, to be a
Member of the Board of Trustees of the Mor-
ris K. Udall Scholarship and Excellence in
National Environmental Policy Foundation
for a term expiring October 6, 2010.

*Dennis Bottorff, of Tennessee, to be a
Member of the Board of Directors of the Ten-
nessee Valley Authority for a term expiring
May 18, 2011.

*Robert M. Duncan, of Kentucky, to be a
Member of the Board of Directors of the Ten-
nessee Valley Authority for a term expiring
May 18, 2011.

*William B. Sansom, of Tennessee, to be a
Member of the Board of Directors of the Ten-
nessee Valley Authority for a term expiring
May 18, 2009.

*Susan Richardson Williams, of Tennessee,
to be a Member of the Board of Directors of
the Tennessee Valley Authority for a term
expiring May 18, 2007.

*Donald R. DePriest, of Mississippi, to be a
Member of the Board of Directors of the Ten-
nessee Valley Authority for a term expiring
May 18, 2009.

*Howard A. Thrailkill, of Alabama, to be a
Member of the Board of Directors of the Ten-
nessee Valley Authority for the term pre-
scribed by law.

By Mr. LUGAR for the Committee on For-
eign Relations.

*Bernadette Mary Allen, of Maryland, to
be Ambassador to the Republic of Niger.

Nominee: Bernadette M. Allen.

Post: Montreal.

Nominated: Niamey.

The following is a list of all members of
my immediate family and their spouses. I
have asked each of these persons to inform
me of the pertinent contributions made by
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate.

Contributions, Amount, Date, and Donee:

1. Bernadette M. Allen: $100, 2004, National
Democratic Committee.

2. Never married: N/A.

3. No children: N/A.

Raymond E. Allen, Jr., none; Lucille C.
Johnson (deceased), (None).

5. Raymond E. Allen, Sr. (deceased),
(none); Evangeline Allen (deceased), (none);
Mary G. Clark (deceased), (none); William
Clark (deceased), (none).

6. Adrian T. Allen (brother), none; Cheryl
S. Allen (in-law), none.

7. Marnita L. Allen (sister), none.

*Janice L. Jacobs, of Virginia, to be Am-
bassador to the Republic of Senegal, and to
serve concurrently and without additional
compensation as Ambassador to the Republic
of Guinea-Bissau.

Nominee: Janice L. Jacobs.

Post: Dakar, Senegal.

The following is a list of all members of
my immediate family and their spouses. I
have asked each of these persons to inform
me of the pertinent contributions made by
them. To the best of my knowledge, the in-

CONGRESSIONAL RECORD — SENATE

formation contained in this report is com-
plete and accurate.

Contributions, Amount, Date, and Donee:

1. Self: None.

2. Spouse: Kenneth B. Friedman, none.

3. Children and Spouses: Eric A. Fichte,
son, single, none; Kurt M. Fichte, son, single,
none.

4. Parents: Robert Jacobs, father (deceased
1995), and Oma Lee Jacobs, mother (following
amounts contributed in 2000, 2001, 2002, 2003
and 2004), $100, National Republican Party;
$80, National Republican Women’s Group.
Total each year $180. Total 2000-2004-$900.

5. Grandparents: Clarence Jacobs, paternal
grandfather (deceased 1963); Zylphia May
Porter, paternal grandmother (deceased
1965); William Delmus Corgan, maternal
grandfather (deceased 1932); Carrie Corgan
Holt, maternal grandmother (deceased 1987).

6. Brothers and Spouses: Robert Jacobs,
brother (deceased 2004), Virginia Lowe, sis-
ter-in-law, Lawrence J. Jacobs, brother,
none; Sandra Pittman Jacobs, sister-in-law,
none.

7. Sisters and Spouses: Linda Jacobs
Wineberg, sister, $75.00 one-time contribu-
tion sometime in 2004 Kerry campaign; Paul
Wineberg, brother-in-law, none.

*Steven Alan Browning, of Texas, a Career
Member of the Senior Foreign Service, Class
of Minister-Counselor, to be Ambassador to
the Republic of Uganda.

Nominee: Steven Alan Browning.

Post: Uganda.

The following is a list of all members of
my immediate family and their spouses. I
have asked each of these persons to inform
me of the pertinent contributions made by
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate.

Contributions, Amount, Date, and Donee:

1. Self: none.

2. Spouse: none.

3. Children and Spouses: Son: Jefferson An-
drew Dolan, Spouse: Kristin Thielen Dolan,
Daughter: Stephanie Jayne Marie Dolan,
Spouse: Tay Voye, none.

4. Parents: Cheaney Harris Browning (de-
ceased), and Rosemary Miller Browning,
none.

5. Grandparents: (all deceased), none.

6. Brothers and Spouses: Brother: Rickey
Van Browning, Spouse: Barbara Sterling
Browning, none.

7. Sisters and Spouses: (no sister).

*Patricia Newton Moller, of Arkansas, to
be Ambassador to the Republic of Burundi.

Nominee: Patricia Newton Moller.

Post: U.S. Embassy Bujumbura, Burundi.

The following is a list of all members of
my immediate family and their spouses. I
have asked each of these persons to inform
me of the pertinent contributions made by
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate.

Contributions, Amount, Date, and Donee:

1. Self: Patricia Newton Moller, None.

2. Spouse: Gilbert Joseph Sperling, None.

3. Children and Spouses: Renee Emiko
Sperling (stepdaughter), none, Jeff Durkin
(spouse of Renee), none, Christopher Estvan
Sperling (stepson), none, Stephanie Taleff
(spouse of Christopher), none, Gilbert
Hanspeter Sperling (stepson), none, Noriyo
Komachi (spouse of Gilbert), none.

4. Parents: James Wilson Newton, none,
Thelma Bell Newton, none.

5. Grandparents: Katie Irvin Bell (de-
ceased), none, William Hester Bell (de-
ceased), none, Charles Henry Newton (de-
ceased), none, Willie Elnora Blackman New-
ton (deceased), none.

6. Brothers and Spouses: n/a.
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7. Sisters and Spouses: Nancy Newton-
Waldeck, none, Michael Waldeck (spouse of
Nancy), none.

*Jeanine E. Jackson, of Wyoming, to be
Ambassador to Burkina Faso.

Nominee: Jeanine Elizabeth Jackson.

Post: Ambassador, Burkina Faso.

The following is a list of all members of
my immediate family and their spouses. I
have asked each of these persons to inform
me of the pertinent contributions made by
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate.

Contributions, Amount, Date, and Donee:

. Self: none.

. Spouse: none.

. Children and Spouses: none.
. Parents: (deceased)

. Grandparents: (deceased)

. Brothers and Spouses: none.
. Sisters and Spouses: none.
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*Kristie A. Kenney, of Virginia, to be Am-
bassador to the Republic of the Philippines.

Nominee: Kristie A. Kenney.

Post: Chief of Mission, Manila.

The following is a list of all members of
my immediate family and their spouses. I
have asked each of these persons to inform
me of the pertinent contributions made by
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate.

Contributions, Amount, Date, and Donee:

1. Self: none.

2. Spouse: William R. Brownfield, none.

3. Children and Spouses: We have no chil-
dren.

4. Parents: Jeremiah J. Kenney, Jr. (de-
ceased), 05/08/2005 (no contributions prior to
death); Elizabeth J. Kenney, no contribu-
tions.

5. Grandparents: Jeremiah J. Kenney (de-
ceased), 1972; Selma J. Kenney (deceased),
1985; George Cornish (deceased), 1945; and
Irma Cornish (deceased), 1972.

6. Brothers and Spouses: John J. Kenney
(divorced), no contributions.

7. Sisters and Spouses: n/a.

*Robert Weisberg, of Maryland, to be Am-
bassador to the Republic of Congo.

Nominee: Robert Weisberg.

Post: Brazzaville.

The following is a list of all members of
my immediate family and their spouses. I
have asked each of these persons to inform
me of the pertinent contributions made by
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate.

Contributions, Amount, Date, and Donee:

1. Self: none.

2. Spouse: none.

3. Children and Spouses: Cyrus Weisberg,
none.

4. Parents: Maurice Weisberg, none; An-
nette Weisberg (deceased).

5. Grandparents: Edward Weisberg (de-
ceased;) Rebecca Weisberg (deceased); Arthur
Koerner (deceased); and Elizabeth Koerner
(deceased).

6. Brothers and Spouses: No brothers.

7. Sisters and Spouses: No sisters.

*Janet Ann Sanderson, of Arizona, to be
Ambassador to the Republic of Haiti.

Nominee: Janet Ann Sanderson.

Post: Ambassador to Haiti.

The following is a list of all members of
my immediate family and their spouses. I
have asked each of these persons to inform
me of the pertinent contributions made by
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate.
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Contributions, Amount, Date, and Donee:

1. Self: None.

2. Spouse: n/a.

3. Children and Spouses: n/a.

4. Parents: John M. Sanderson, None; Pa-
tricia M. Sanderson, (deceased).

5. Grandparents: Emil and Marjorie Budde
(deceased); Gail and John Sanderson (de-
ceased).

6. Brothers and Spouses: Michael
Sanderson and Michelle McMahon, None.

7. Sisters and Spouses: n/a.

*James D. McGee, of Florida, to serve con-
currently and without additional compensa-
tion as Ambassador to the Union of Comoros.

Nominee: James David McGee.

Post: Union of Comoros.

The following is a list of all members of
my immediate family and their spouses. I
have asked each of these persons to inform
me of the pertinent contributions made by
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate.

Contributions, Amount, Date, and Donee:

1. Self: None.

2. Spouse: None.

3. Children and Spouses: n/a.

4. Parents: Ruby Mae McGee, none; and
Jewel L. McGee (deceased), n/a.

5.Grandparents: James West Senior (de-
ceased), n/a; Malvena West (deceased), n/a;
David McGee (deceased), n/a; and Mary
McGee (deceased), n/a.

6. Brothers and Spouses: Ronald N. McGee,
none; Kathy McGee, none.

7. Sisters and Spouses: Mary Ann
Dillahunty, none; Tyrone Dillahunty, none.

*Gary A. Grappo, of Virginia, to be Ambas-
sador to the Sultanate of Oman.

Nominee: Gary A. Grappo.

Post: Muscat, Oman.

The following is a list of all members of
my immediate family and their spouses. I
have asked each of these persons to inform
me of the pertinent contributions made by
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate.

Contributions, Amount, Date, and Donee:

1. Self: none.

2. Spouse: none.

3. Children and Spouses: Michelle (21), Al-
exander (19) & Kristina (17) Grappo; none.

4. Parents: Anthony and Viola Grappo,
none.

5. Grandparents: Severio & Maria Mar-
chese, and Alexander & Louise Grappo (de-
ceased); none.

6. Brothers and Spouses: Anthony P. & Deb
Grappo; $2,000, 12/2001, Outback Steakhouse
PAC; $4,995, 11/2002, Outback Steakhouse
PAC; $5,000, 12/2003, Outback Steakhouse
PAC; and $5,000, 12/2004, Outback Steakhouse
PAC.

7. Sisters and Spouses: none.

*Patricia A. Butenis, of Virginia, to be
Ambassador to the People’s Republic of Ban-
gladesh.

Nominee: Patricia A. Butenis.

The following is a list of all members of
my immediate family and their spouses. I
have asked each of these persons to inform
me of the pertinent contributions made by
them. To the best of my knowledge, the in-
formation contained in this report is com-
plete and accurate.

Contributions, Amount, Date, and Donee:

1. Self: none.

2. Spouse: n/a.

3. Children and Spouses: n/a.

4. Parents: Hafia Butenis, none; Charles P.
Butenis (deceased).

5. Grandparents: Alexander Michalezka
(deceased); Anastasia Michalezka (deceased);
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Casimir Butenis Petronella
Leszinski (deceased).

6. Brothers and Spouses: n/a.

7. Sisters and Spouses: Linda Butenis
Vorsa, none; Nicholi Vorsa, none; Donna
Butenis Mulraney, none; Andrew Mulraney,
none.

(deceased);

*Donald T. Bliss, of Maryland, for the rank
of Ambassador during his tenure of service
as Representative of the United States of
America on the Council of the International
Civil Aviation Organization.

*Claudia A. McMurray, of Virginia, to be
Assistant Secretary of State for Oceans and
International Environmental and Scientific
Affairs.

*Bradford R. Higgins, of Connecticut, to be
an Assistant Secretary of State (Resource
Management).

*Bradford R. Higgins, of Connecticut, to be

Chief Financial Officer, Department of
State.

*Jackie Wolcott Sanders, of Virginia, to be
Alternate Representative of the United

States of America for Special Political Af-
fairs in the United Nations, with the rank of
Ambassador.

*Jackie Wolcott Sanders, of Virginia, to be
an Alternate Representative of the United
States of America to the Sessions of the
General Assembly of the United Nations dur-
ing her tenure of service as Alternate Rep-
resentative of the United States of America
for Special Political Affairs in the United
Nations.

*Michael W. Michalak, of Michigan, a Ca-
reer Member of the Senior Foreign Service,
Class of Minister-Counselor, for the rank of
Ambassador during his tenure of service as
United States Senior Official to the Asia-Pa-
cific Economic Cooperation Forum.

*Ben S. Bernanke, of New Jersey, to be
United States Alternate Governor of the
International Monetary Fund for a term of
five years.

Mr. LUGAR. Mr. President, for the
Committee on Foreign Relations I re-
port favorably the following nomina-
tion lists which were printed in the
RECORDs on the dates indicated, and
ask unanimous consent, to save the ex-
pense of reprinting on the Executive
Calendar that these nominations lie at
the Secretary’s desk for the informa-
tion of Senators.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Foreign Service nominations begin-
ning with Anne Elizabeth Linnee and
ending with Kathleen Anne Yu, which
nominations were received by the Sen-
ate and appeared in the CONGRESSIONAL
RECORD on December 13, 2005.

Foreign Service nominations begin-
ning with Lisa M. Anderson and ending
with Gregory C. Yemm, which nomina-
tions were received by the Senate and
appeared in the CONGRESSIONAL RECORD
on December 14, 2005.

*Nomination was reported with rec-
ommendation that it be confirmed sub-
ject to the nominee’s commitment to
respond to requests to appear and tes-
tify before any duly constituted com-
mittee of the Senate.

(Nominations without an asterisk
were reported with the recommenda-
tion that they be confirmed.)

——————

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
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and second times by unanimous con-
sent, and referred as indicated:

By Ms. SNOWE (for herself and Mr.
LOTT):

S. 2287. A bill to amend the Internal Rev-
enue Code of 1986 to increase and perma-
nently extend the expensing of certain depre-
ciable business assets for small businesses;
to the Committee on Finance.

By Mr. FEINGOLD (for himself and Mr.
MCcCAIN):

S. 2288. A bill to modernize water resources
planning, and for other purposes; to the
Committee on Environment and Public
Works.

By Mr. BUNNING:

S. 2289. A Dbill to amend title XVIII of the
Social Security Act to increase the per resi-
dent payment floor for direct graduate med-
ical education payments under the Medicare
program; to the Committee on Finance.

By Mr. PRYOR (for himself, Mr. WAR-
NER, and Mr. TALENT):

S. 2290. A bill to provide for affordable nat-
ural gas by rebalancing domestic supply and
demand and to promote the production of
natural gas from domestic resources; to the
Committee on Energy and Natural Re-
sources.

By Mr. KENNEDY (for himself, Mr.
DopD, Mr. HARKIN, and Mr. BINGA-
MAN):

S. 2291. A bill to provide for the establish-
ment of a biodefense injury compensation
program and to provide indemnification for
producers of countermeasures; to the Com-
mittee on Health, Education, Labor, and
Pensions.

By Mr. SPECTER (for himself, Mr.
LEAHY, Mr. CORNYN, Mr. CHAMBLISS,
and Mrs. FEINSTEIN):

S. 2292. A bill to provide relief for the Fed-
eral judiciary from excessive rent charges; to
the Committee on the Judiciary.

By Mr. ALLEN:

S. J. Res. 31. A joint resolution proposing
an amendment to the Constitution of the
United States relative to require a balancing
of the budget; to the Committee on the Judi-
ciary.

————

ADDITIONAL COSPONSORS

S. 241

At the request of Ms. SNOWE, the
name of the Senator from South Caro-
lina (Mr. GRAHAM) was added as a co-
sponsor of S. 241, a bill to amend sec-
tion 2564 of the Communications Act of
1934 to provide that funds received as
universal service contributions and the
universal service support programs es-
tablished pursuant to that section are
not subject to certain provisions of
title 31, United States Code, commonly
known as the Antideficiency Act.

S. 267

At the request of Mr. CRAIG, the
name of the Senator from Kentucky
(Mr. BUNNING) was added as a cosponsor
of S. 267, a bill to reauthorize the Se-
cure Rural Schools and Community
Self-Determination Act of 2000, and for
other purposes.

S. 548

At the request of Mr. CONRAD, the
name of the Senator from Michigan
(Ms. STABENOW) was added as a cospon-
sor of S. 548, a bill to amend the Food
Security Act of 1985 to encourage own-
ers and operators of privately-held
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farm, ranch, and forest land to volun-
tarily make their land available for ac-
cess by the public under programs ad-
ministered by States and tribal govern-
ments.
S. 577
At the request of Ms. COLLINS, the
name of the Senator from Nevada (Mr.
ENSIGN) was added as a cosponsor of S.
577, a bill to promote health care cov-
erage for individuals participating in
legal recreational activities or legal
transportation activities.
S. 829
At the request of Mr. GRASSLEY, the
name of the Senator from Pennsyl-
vania (Mr. SPECTER) was added as a co-
sponsor of S. 829, a bill to allow media
coverage of court proceedings.
S. 1112
At the request of Mr. GRASSLEY, the
name of the Senator from Louisiana
(Mr. VITTER) was added as a cosponsor
of S. 1112, a bill to make permanent the
enhanced educational savings provi-
sions for qualified tuition programs en-
acted as part of the Economic Growth
and Tax Relief Reconciliation Act of
2001.
S. 1262
At the request of Mr. FRIST, the
name of the Senator from Colorado
(Mr. SALAZAR) was added as a cospon-

sor of S. 1262, a bill to reduce
healthcare costs, improve efficiency,
and improve healthcare quality

through the development of a nation-
wide interoperable health information
technology system, and for other pur-
poses.
S. 1568
At the request of Mr. BROWNBACK, the
name of the Senator from Oklahoma
(Mr. COBURN) was added as a cosponsor
of S. 1568, a bill to enhance the ability
of community banks to foster eco-
nomic growth and serve their commu-
nities, and for other purposes.
S. 2123
At the request of Mr. ALLARD, the
name of the Senator from Georgia (Mr.
CHAMBLISS) was added as a cosponsor of
S. 2123, a bill to modernize the manu-
factured housing loan insurance pro-
gram under title I of the National
Housing Act.
S. 2172
At the request of Ms. LANDRIEU, the
name of the Senator from Connecticut
(Mr. LIEBERMAN) was added as a co-
sponsor of S. 2172, a bill to provide for
response to Hurricane Katrina by es-
tablishing a Louisiana Recovery Cor-
poration, providing for housing and
community rebuilding, and for other
purposes.
S. 2283
At the request of Mr. FRIST, the
name of the Senator from Ohio (Mr.
DEWINE) was added as a cosponsor of S.
2283, a bill to establish a congressional
commemorative medal for organ do-
nors and their families.
S. RES. 372
At the request of Mr. KERRY, the
name of the Senator from California
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(Mrs. BOXER) was added as a cosponsor
of S. Res. 372, a resolution expressing
the sense of the Senate that oil and gas
companies should not be provided outer
Continental Shelf royalty relief when
energy prices are at historic highs.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Ms. SNOWE (for herself and
Mr. LOTT):

S. 2287. A bill to amend the Internal
Revenue Code of 1986 to increase and
permanently extend the expensing of
certain depreciable business assets for
small businesses; to the Committee on
Finance.

Ms. SNOWE. Mr. President, I rise
today to introduce legislation that al-
lows small businesses to expense more
of their equipment and business assets,
which will create incentives to invest
in new technology, expand their oper-
ations, and most important, create
jobs. Small businesses are the engine
that drives our Nation’s economy and I
believe this bill strengthens their abil-
ity to lead the way. I am pleased to
join my colleague from Mississippi,
Senator TRENT LOTT, as we work to
move this important initiative for
small businesses from legislation to
law.

As the Chair of the Senate Com-
mittee on Small Business and Entre-
preneurship, I drafted this bill in re-
sponse to the repeated requests from
small businesses in my State of Maine
and from across the Nation to allow
them to expense more of their invest-
ments like the purchase of essential
new equipment. The bill modifies the
Internal Revenue Code and would dou-
ble the amount a small business can
expense from $100,000 to $200,000, and
make the provision permanent as
President Bush also proposed this
change in his fiscal year 2007 tax pro-
posals. With small businesses rep-
resenting 99 percent of all employers,
creating 75 percent of net new jobs and
contributing 51 percent of private-sec-
tor output, their size is the only ‘small’
aspect about them.

By doubling and making permanent
the current expensing limit and index-
ing these amounts for inflation, this
bill will achieve two important objec-
tives. First, qualifying businesses will
be able to write off more of the equip-
ment purchases today, instead of wait-
ing five, seven or more years to recover
their costs through depreciation. That
represents substantial savings both in
dollars and in the time small busi-
nesses would otherwise have to spend
complying with complex and confusing
depreciation rules. Moreover, new
equipment will contribute to continued
productivity growth in the business
community, which economic experts
have repeatedly stressed is essential to
the long-term vitality of our economy.

Second, as a result of this bill, more
businesses will qualify for this benefit
because the phase-out limit will be in-
creased to $800,000 in new assets pur-
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chases. At the same time, small busi-
ness capital investment will be pump-
ing more money into the economy. Ac-
cordingly, this is a win-win for small
business and the economy as a whole.

This legislation is a tremendous op-
portunity to help small enterprises
succeed by providing an incentive for
reinvestment and leaving them more of
their earnings to do just that. I urge
my colleagues to join me in supporting
this vital legislation as we work with
the President to enact this investment
incentive into law.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2287

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. INCREASE AND PERMANENT EXTEN-
SION FOR EXPENSING FOR SMALL
BUSINESS.

(a) IN GENERAL.—Paragraph (1) of section
179(b) of the Internal Revenue Code of 1986
(relating to dollar limitation) is amended by
striking ¢°$25,000 ($100,000 in the case of tax-
able years beginning after 2002 and before
2008)"’ and inserting ‘“$200,000"".

(b) INCREASE IN QUALIFYING INVESTMENT AT
WHICH PHASEOUT BEGINS.—Paragraph (2) of
section 179(b) of such Code (relating to reduc-
tion in limitation) is amended by striking
¢$200,000 ($400,000 in the case of taxable years
beginning after 2002 and before 2008)’’ and in-
serting ‘‘$800,000°".

(c) INFLATION ADJUSTMENTS.—Section
179(b)(5)(A) of such Code (relating to infla-
tion adjustments) is amended—

(1) in the matter preceding clause (i)—

(A) by striking ‘‘after 2003 and before 2008’
and inserting ‘‘after 2007, and

(B) by striking ‘‘the $100,000 and $400,000
amounts’” and inserting ‘‘the $200,000 and
$800,000 amounts”’, and

(2) in clause (ii), by striking ‘‘calendar year
2002’ and inserting ‘‘calendar year 2006°.

(d) REVOCATION OF ELECTION.—Section
179(c)(2) of such Code (relating to election ir-
revocable) is amended to read as follows:

*“(2) REVOCABILITY OF ELECTION.—Any elec-
tion made under this section, and any speci-
fication contained in any such election, may
be revoked by the taxpayer with respect to
any property, and such revocation, once
made, shall be irrevocable.”.

(e) OFF-THE-SHELF COMPUTER SOFTWARE.—
Section 179(d)(1)(A)(ii) of such Code (relating
to section 179 property) is amended by strik-
ing ‘“‘and before 2008°.

(f) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 2006.

By Mr. FEINGOLD (for himself
and Mr. McCAIN):

S. 2288. A bill to modernize water re-
sources planning, and for other pur-
poses; to the Committee on Environ-
ment and Public Works.

Mr. FEINGOLD. Mr. President, today
I introduce the Water Resources Plan-
ning and Modernization Act of 2006, a
bill that will bring our water resources
policy into the 21st century. I am
pleased to be joined in this legislation
by the senior Senator from Arizona,
Mr. McCAIN. We have worked together
for some time to modernize the Army
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Corps of Engineers and I thank Senator
McCAIN for his continued commitment
to this issue.

While the bill I introduce today
builds on previous bills we have intro-
duced, it also reflects a recognition
that we must respond to the tragic
events of the recent past and make
thoughtful and needed adjustments to
all aspects of water resources planning.
The entire process, starting with the
principles upon which the plans are de-
veloped all the way to discussions of
where we invest limited Federal re-
sources, requires attention and revi-
sion. Congress cannot afford to author-
ize additional Army Corps projects
until it has considered and passed the
Water Resources Planning and Mod-
ernization Act. From ensuring large
projects are sound to using natural re-
sources to protect our communities,
modernizing water resources policy is a
national priority.

As we all know, our nation is staring
down deficits that just a few years ago
were unimaginable. Our current finan-
cial situation demands pragmatic ap-
proaches and creative collaborations to
save taxpayer dollars. The bill I intro-
duce today provides a unique oppor-
tunity to endorse such approaches and
such collaborations.

The Water Resources Planning and
Modernization Act of 2006 represents a
sensible effort to increase our environ-
mental stewardship and significantly
reduce the government waste inherent
in poorly designed or low priority
Army Corps of Engineers projects. It
represents a way to both protect the
environment and save taxpayer dollars.
With support from Taxpayers for Com-
mon Sense Action, National Taxpayers
Union, Citizens Against Government
Waste, American Rivers, National
Wildlife Federation, Earthjustice, En-
vironmental Defense, Republicans for
Environmental Protection, Sierra
Club, and the World Wildlife Fund, the
bill has the backing of a strong, cre-
ative coalition.

Several years have passed since I
tried to offer an amendment to the
Water Resources Development Act of
2000 to require independent review of
Army Corps of Engineers’ projects.
Much has changed since the 2000 de-
bate, and yet too much remains the
same. We now have more studies from
the National Academy of Sciences, the
Government Accountability Office, and
others—even the presidentially ap-
pointed U.S. Commission on Ocean Pol-
icy—to point to in support of our ef-
forts. We have also had a disaster of
historic proportion. Hurricane Katrina
highlighted problems that we would be
irresponsible to ignore.

The Water Resources Planning and
Modernization Act of 2006 can be broad-
ly divided into five parts: focusing our
resources, identifying wvulnerabilities,
updating the Army Corps of Engineer’s
planning guidelines, guaranteeing
sound projects and responsible spend-
ing, and valuing our natural resources.

Our current prioritization process is
not serving the public good. To address
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this problem, the bill reinvigorates the
Water Resources Council, originally es-
tablished in 1965, and charges it with
providing Congress a prioritized list of
authorized water resource projects
within one year of enactment and then
every two years following. The
prioritized list would also be printed in
the Federal register for the public to
see. The Water Resources Council de-
scribed in the bill, comprised of cabi-
net-level officials, would bring to-
gether varied perspectives to shape a
list of national needs. In short, the
prioritization process would be im-
proved to make sure Congress has the
tools to more wisely invest limited re-
sources while also increasing public
transparency in decision making both
needed and reasonable improvements
to the status quo.

Taking stock of our wvulnerabilities
to natural disasters must also be a pri-
ority. For this reason, the bill also di-
rects the Water Resources Council to
identify and report to Congress on the
Nation’s vulnerability to flood and re-
lated storm damage, including the risk
to human life and property, and rel-
ative risks to different regions of the
country. The Water Resources Council
would also recommend improvements
to the Nation’s various flood damage
reduction programs to better address
those risks. Many of these improve-
ments were discussed in a government
report following the 1993 floods so the
building blocks are available; we just
need to update the assessment. Then,
of course, we must actually take action
based on the assessment. To help speed
such action, the legislation specifies
that the administration will submit a
response to Congress, including legisla-
tive proposals to implement the rec-
ommendations, on the Water Resources
Council report no later than 90 days
after the report has been made public.
We cannot afford to have this report,
which will outline improvements to
our flood damage reduction programs,
languish like others before it.

The process by which the Army Corps
of Engineers analyzes water projects
should undergo periodic revision. Un-
fortunately, the corps’ principles and
guidelines, which bind the planning
process, have not been updated since
1983. This is why the bill requires that
the Water Resources Council work in
coordination with the National Acad-
emy of Sciences to propose periodic re-
visions to the corps’ planning prin-
ciples and guidelines, regulations, and
circulars.

Updating the project planning proc-
ess should involve consideration of a
variety of issues, including the use of
modern economic analysis and the
same discount rates as used by all
other Federal agencies. Simple steps
such as these will lead to more precise
estimates of project costs and benefits,
a first step to considering whether a
project should move forward.

To ensure that corps’ water resources
projects are sound, the bill requires
independent review of those projects
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estimated to cost over $25 million,
those requested by a Governor of an af-
fected State, those which the head of a
Federal agency has determined may
lead to a significant adverse impact, or
those that the Secretary of the Army
has found to be controversial. As craft-
ed in the bill, independent review
should not increase the length of time
required for project planning but would
protect the public both those in the vi-
cinity of massive projects and those
whose tax dollars are funding projects.

We must do a better job of valuing
our natural resources, such as wet-
lands, that provide important services.
These resources can help to buffer com-
munities from storms and filter con-
taminants out of our water. Recog-
nizing the role of these natural sys-
tems, the Water Resources Planning
and Modernization Act of 2006 requires
that corps’ water resources projects
meet the same mitigation standard as
required by everyone else under the
Clean Water Act. Where States have
adopted stronger mitigation standards,
the corps must meet those standards. I
feel very strongly that the Federal gov-
ernment should be able to live up to
this requirement. Unfortunately, all
too often, the corps has not completed
required mitigation. This legislation
will make sure that mitigation is com-
pleted, that the true costs of mitiga-
tion are accounted for in corps’
projects, and that the public is able to
track the progress of mitigation
projects.

Modernizing all aspects of our water
resources policy will help restore credi-
bility to a Federal agency historically
rocked by scandal and currently
plagued by public skepticism. Congress
has long used the Army Corps of Engi-
neers to facilitate favored pork-barrel
projects, while periodically expressing
a desire to change its ways. Back in
1836, a House Ways and Means Com-
mittee report referred to Congress en-
suring that the corps sought ‘‘actual
reform, in the further prosecution of
public works.”” Over 150 years later, the
need for actual reform is stronger than
ever.

My office has strong working rela-
tionships with the Detroit, Rock Is-
land, and St. Paul District Offices that
service Wisconsin, and I do not want
this bill to be misconstrued as reflect-
ing on the work of those district of-
fices. What I do want is the fiscal and
management cloud over the entire
Army Corps to dissipate so that the
corps can continue to contribute to our
environment and our economy without
wasting taxpayer dollars.

I wish the changes we are proposing
today were not needed, but unfortu-
nately that is not the case. In fact, if
there were ever a need for the bill, it is
now. We must make sure that future
corps’ projects produce predicted bene-
fits, are in furtherance of national pri-
orities, and do not have negative envi-
ronmental impacts. This bill gives the
corps the tools it needs to a better job
and focuses the attention of Congress
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on national needs, which is what the
American taxpayers and the environ-
ment deserve.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 2288

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Water Re-
sources Planning and Modernization Act of
2006”’.

SEC. 2. DEFINITIONS.

In this Act:

(1) CouNciL.—The term ‘‘Council”’” means
the Water Resources Council established
under section 101 of the Water Resources
Planning Act (42 U.S.C. 1962a).

(2) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of the Army.

SEC. 3. NATIONAL WATER RESOURCES PLANNING
AND MODERNIZATION POLICY.

It is the policy of the United States that
all water resources projects carried out by
the Corps of Engineers shall—

(1) reflect national priorities for flood dam-
age reduction, navigation, and ecosystem
restoration; and

(2) seek to avoid the unwise use of
floodplains, minimize vulnerabilities in any
case in which a floodplain must be used, pro-
tect and restore the extent and functions of
natural systems, and mitigate any unavoid-
able damage to natural systems.

SEC. 4. MEETING THE NATION’'S WATER RE-
SOURCE PRIORITIES.

(a) REPORT ON THE NATION’S FLOOD RISKS.—
Not later than 18 months after the date of
enactment of this Act, the Council shall sub-
mit to the President and Congress a report
describing the wvulnerability of the United
States to damage from flooding and related
storm damage, including the risk to human
life, the risk to property, and the compara-
tive risks faced by different regions of the
country. The report shall assess the extent
to which the Nation’s programs relating to
flooding are addressing flood risk reduction
priorities and the extent to which those pro-
grams may unintentionally be encouraging
development and economic activity in
floodprone areas, and shall provide rec-
ommendations for improving those programs
in reducing and responding to flood risks.
Not later than 90 days after the report re-
quired by this subsection is published in the
Federal Register, the Administration shall
submit to Congress a report that responds to
the recommendations of the Council and in-
cludes proposals to implement recommenda-
tions of the Council.

(b) PRIORITIZATION OF WATER RESOURCES
PROJECTS.—

(1) IN GENERAL.—Not later than 1 year after
the date of enactment of this Act, the Coun-
cil shall submit to Congress an initial report
containing a prioritized list of each water re-
sources project of the Corps of Engineers
that is not being carried out under a con-
tinuing authorities program, categorized by
project type and recommendations with re-
spect to a process to compare all water re-
sources projects across project type. The
Council shall submit to Congress a
prioritized list of water resources projects of
the Corps of Engineers every 2 years fol-
lowing submission of the initial report. In
preparing the prioritization of projects, the
Council shall endeavor to balance stability
in the rankings from year to year with rec-
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ognizing newly authorized projects. Each re-
port prepared under this paragraph shall pro-
vide documentation and description of any
criteria used in addition to those set forth in
paragraph (2) for comparing water resources
projects and the assumptions upon which
those criteria are based.

(2) PROJECT PRIORITIZATION CRITERIA.—In
preparing a report under paragraph (1), the
Council shall prioritize each water resource
project of the Corps of Engineers based on
the extent to which the project meets at
least the following criteria:

(A) For flood damage reduction projects,
the extent to which such a project—

(i) addresses the most critical flood dam-
age reduction needs of the United States as
identified by the Council;

(ii) does not encourage new development or
intensified economic activity in flood prone
areas and avoids adverse environmental im-
pacts; and

(iii) provides significantly increased bene-
fits to the United States through the protec-
tion of human life, property, economic activ-
ity, or ecosystem services.

(B) For navigation projects, the extent to
which such a project—

(i) produces a net economic benefit to the
United States based on a high level of cer-
tainty that any projected trends upon which
the project is based will be realized;

(ii) addresses priority navigation needs of
the United States identified through com-
prehensive, regional port planning; and

(iii) minimizes adverse environmental im-

pacts.

©) For environmental restoration
projects, the extent to which such a
project—

(i) restores the natural hydrologic proc-
esses and spatial extent of an aquatic habi-
tat;

(ii) is self-sustaining; and

(iii) is cost-effective or produces economic
benefits.

(3) SENSE OF CONGRESS.—It is the sense of
Congress that to promote effective
prioritization of water resources projects, no
project should be authorized for construction
unless a final Chief’s report recommending
construction has been submitted to Con-
gress, and annual appropriations for the
Corps of Engineers’ Continuing Authorities
Programs should be distributed by the Corps
of Engineers to those projects with the high-
est degree of design merit and the greatest
degree of need, consistent with the applica-
ble criteria established under paragraph (2).

(¢c) MODERNIZING WATER RESOURCES PLAN-
NING GUIDELINES.—

(1) IN GENERAL.—Not later than 2 years
after the date of enactment of this Act, and
every 5 years thereafter, the Council, in co-
ordination with the National Academy of
Sciences, shall propose revisions to the plan-
ning principles and guidelines, regulations,
and circulars of the Corps of Engineers to
improve the process by which the Corps of
Engineers analyzes and evaluates water
projects.

(2) PUBLIC PARTICIPATION.—The Council
shall solicit public and expert comment and
testimony regarding proposed revisions and
shall subject proposed revisions to public no-
tice and comment.

(3) REVISIONS.—Revisions proposed by the

Council shall improve water resources
project planning through, among other
things—

(A) focusing Federal dollars on the highest
water resources priorities of the United
States;

(B) requiring the use of modern economic
principles and analytical techniques, cred-
ible schedules for project construction, and
current discount rates as used by all other
Federal agencies;
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(C) discouraging any project that induces
new development or intensified economic ac-
tivity in flood prone areas, and eliminating
biases and disincentives to providing
projects to low-income communities, includ-
ing fully accounting for the prevention of
loss of life as required by section 904 of the
Water Resources Development Act of 1986 (33
U.S.C. 2281);

(D) eliminating biases and disincentives
that discourage the use of nonstructural ap-
proaches to water resources development and
management, and fully accounting for the
flood protection and other values of healthy
natural systems;

(E) utilizing a comprehensive, regional ap-
proach to port planning;

(F') promoting environmental restoration
projects that reestablish natural processes;

(G) analyzing and incorporating lessons
learned from recent studies of Corps of Engi-
neers programs and recent disasters such as
Hurricane Katrina and the Great Midwest
Flood of 1993; and

(H) ensuring the effective implementation
of the National Water Resources Planning
and Modernization Policy established by this
Act.

(d) REVISION OF PLANNING GUIDELINES.—
Not later than 180 days after submission of
the proposed revisions required by sub-
section (b), the Secretary shall implement
the recommendations of the Council by in-
corporating the proposed revisions into the
planning principles and guidelines, regula-
tions, and circulars of the Corps of Engi-
neers. These revisions shall be subject to
public notice and comment pursuant to sub-
chapter II of chapter 5, and chapter 7, of title
5, United States Code (commonly known as
the ‘““Administrative Procedure Act’’). Effec-
tive beginning on the date on which the Sec-
retary carries out the first revision under
this paragraph, the Corps of Engineers shall
not be subject to—

(1) subsections (a) and (b) of section 80 of
the Water Resources Development Act of
1974 (42 U.S.C. 1962d-17); and

(2) any provision of the guidelines entitled
“Economic and Environmental Principles
and Guidelines for Water and Related Land
Resources Implementation Studies” and
dated 1983, to the extent that such a provi-
sion conflicts with a guideline revised by the
Secretary.

(e) AVAILABILITY.—Each report prepared
under this section shall be published in the
Federal Register and submitted to the Com-
mittees on Environment and Public Works
and Appropriations of the Senate and the
Committees on Transportation and Infra-
structure and Appropriations of the House of
Representatives.

(f) WATER RESOURCES COUNCIL.—Section 101
of the Water Resources Planning Act (42
U.S.C. 1962a) is amended in the first sentence
by inserting ‘‘the Secretary of Homeland Se-
curity, the Chairperson of the Council on En-
vironmental Quality,” after ‘‘Secretary of
Transportation,’.

(g) FUNDING.—In carrying out this section,
the Council shall use funds made available
for the general operating expenses of the
Corps of Engineers.

SEC. 5. EFFECTIVE PROJECT PLANNING.

(a) DEFINITIONS.—In this section:

(1) AFFECTED STATE.—The term ‘‘affected
State’” means a State that is located, in
whole or in part, within the drainage basin
in which a water resources project is carried
out and that would be economically or envi-
ronmentally affected as a result of the
project.

(2) DIRECTOR.—The term ‘‘Director’” means
the Director of Independent Review ap-
pointed under subsection (c).

(3) STUDY.—The term ‘‘study’ means a fea-
sibility report, general reevaluation report,
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or environmental impact statement prepared
by the Corps of Engineers.

(b) PROJECTS SUBJECT TO INDEPENDENT RE-
VIEW.—

(1) IN GENERAL.—The Secretary shall en-
sure that each study for each water re-
sources project described in paragraph (2) is
subject to review by an independent panel of
experts established under this section.

(2) PROJECTS SUBJECT TO REVIEW.—A water
resources project shall be subject to review
under this section if—

(A) the project has an estimated total cost
of more than $25,000,000, including mitigation
costs;

(B) the Governor of an affected State re-
quests in writing to the Secretary the estab-
lishment of an independent panel of experts
for the project;

(C) the head of a Federal agency charged
with reviewing the project determines that
the project is likely to have a significant ad-
verse impact on cultural, environmental, or
other resources under the jurisdiction of the
agency, and requests in writing to the Sec-
retary the establishment of an independent
panel of experts for the project; or

(D) the Secretary determines that the
project is controversial based upon a finding
that—

(i) there is a significant dispute regarding
the size, nature, or effects of the project;

(ii) there is a significant dispute regarding
the economic or environmental costs or ben-
efits of the project; or

(iii) there is a significant dispute regarding
the potential benefits to communities af-
fected by the project of a project alternative
that was not fully considered in the study.

(3) WRITTEN REQUESTS.—Not later than 30
days after the date on which the Secretary
receives a written request of any party, or on
the initiative of the Secretary, the Secretary
shall determine whether a project is con-
troversial.

(c) DIRECTOR OF INDEPENDENT REVIEW.—

(1) IN GENERAL.—The Inspector General of
the Army shall appoint in the Office of the
Inspector General of the Army a Director of
Independent Review. The term of a Director
appointed under this subsection shall be 6
years, and an individual may serve as the Di-
rector for not more than 2 nonconsecutive
terms.

(2) QUALIFICATIONS.—The Inspector General
of the Army shall select the Director from
among individuals who are distinguished ex-
perts in engineering, hydrology, biology, ec-
onomics, or another discipline relating to
water resources management. The Inspector
General of the Army shall not appoint an in-
dividual to serve as the Director if the indi-
vidual has a financial interest in or close
professional association with any entity
with a financial interest in a water resources
project that, on the date of appointment of
the Director, is under construction, in the
preconstruction engineering and design
phase, or under feasibility or reconnaissance
study by the Corps of Engineers. The Inspec-
tor General of the Army may establish addi-
tional criteria if necessary to avoid a con-
flict of interest between the individual ap-
pointed as Director and the projects subject
to review.

(3) DUuTIES.—The Director shall establish a
panel of experts to review each water re-
sources project that is subject to review
under subsection (b).

(d) ESTABLISHMENT OF PANELS.—

(1) IN GENERAL.—Not later than 90 days be-
fore the release of a draft study subject to
review under subsection (b)(2)(A), and not
later than 30 days after a determination that
a review is necessary under subparagraph
(B), (C), or (D) of subsection (b)(2), the Direc-
tor shall establish a panel of experts to re-
view the draft study. Panels may be con-
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vened earlier on the request of the Chief of
Engineers.

(2) MEMBERSHIP.—A panel of experts estab-
lished by the Director for a project shall be
composed of not less than 5 nor more than 9
independent experts (including 1 or more en-
gineers, hydrologists, biologists, and econo-
mists) who represent a range of areas of ex-
pertise.

(3) LIMITATION ON APPOINTMENTS.—The Di-
rector shall apply the National Academy of
Science’s policy for selecting committee
members to ensure that members of a review
panel have no conflict with the project being
reviewed.

(4) CONSULTATION.—The Director shall con-
sult with the National Academy of Sciences
in developing lists of individuals to serve on
panels of experts under this section.

(5) NOTIFICATION.—To ensure that the Di-
rector is able to effectively carry out the du-
ties of the Director under this section, the
Secretary shall notify the Director in writ-
ing not later than 120 days before the release
of a draft study for a project costing more
than $25,000,000 or for which a preliminary
assessment suggests that a panel of experts
may be required.

(6) COMPENSATION.—AnN individual serving
on a panel of experts under this section shall
be compensated at a rate of pay to be deter-
mined by the Inspector General of the Army.

(7) TRAVEL EXPENSES.—A member of a
panel of experts under this section shall be
allowed travel expenses, including per diem
in lieu of subsistence, at rates authorized for
an employee of an agency under subchapter
I of chapter 57 of title 5, United States Code,
while away from the home or regular place
of business of the member in the perform-
ance of the duties of the panel.

(e) DUTIES OF PANELS.—A panel of experts
established for a water resources project
under this section shall—

(1) review each draft study prepared for the
project;

(2) assess the adequacy of the economic,
scientific, and environmental models used by
the Secretary in reviewing the project and
assess whether the best available economic
and scientific data and methods of analysis
have been used;

(3) assess the extent to which the study
complies with the National Water Resources
Planning and Modernization Policy estab-
lished by this Act;

(4) evaluate the engineering assumptions
and plans for any flood control structure
whose failure could result in significant
flooding;

(5) receive from the public written and oral
comments concerning the project;

(6) submit an Independent Review Report
to the Secretary that addresses the eco-
nomic, engineering, and environmental anal-
yses of the project, including the conclusions
of the panel, with particular emphasis on
areas of public controversy, with respect to
the study; and

(7) submit a Final Assessment Report to
the Secretary that briefly provides the views
of the panel on the extent to which the final
study prepared by the Corps adequately ad-
dresses issues or concerns raised by the panel
in the Independent Review Report.

(f) DEADLINES FOR PANEL REPORTS.—A
panel shall submit its Independent Review
Report under subsection (e)(6) to the Sec-
retary not later than 90 days after the close
of the public comment period or not later
than 180 days after the panel is convened,
whichever is later. A panel shall submit its
Final Assessment Report under subsection
(e)(7) to the Secretary not later than 30 days
after release of the final study. The Director
may extend these deadlines for good cause
shown.

(g) RECOMMENDATIONS OF PANEL.—
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(1) CONSIDERATION BY SECRETARY.—If the
Secretary receives an Independent Review
Report on a water resources project from a
panel of experts under subsection (e)(6), the
Secretary shall, at least 30 days before re-
leasing a final study for the project, take
into consideration any recommendations
contained in the report, prepare a written
explanation for any recommendations not
adopted, and make such written expla-
nations available to the public, including
through posting on the Internet.

(2) INCONSISTENT RECOMMENDATIONS AND
FINDINGS.—Recommendations and findings of
the Secretary that are inconsistent with the
recommendations and findings of a panel of
experts under this section shall not be enti-
tled to deference in a judicial proceeding.

(3) SUBMISSION TO CONGRESS AND PUBLIC
AVAILABILITY.—After receiving an Inde-
pendent Review Report under subsection
(e)(6) or a Final Assessment Report under
subsection (e)(7), the Secretary shall imme-
diately make a copy of the report available
to the public. The Secretary also shall im-
mediately make available to the public any
written response by the Secretary prepared
pursuant to paragraph (1). Copies of all inde-
pendent review panel reports and all written
responses by the Secretary also shall be in-
cluded in any report submitted to Congress
concerning the project.

(h) RECORD OF DECISION.—The Secretary
shall not issue a record of decision or a re-
port of the Chief of Engineers for a water re-
sources project subject to review under this
section until, at the earliest, 14 days after
the deadline for submission of the Final As-
sessment Report required under subsection
).

(i) PUBLIC ACCESS TO INFORMATION.—The
Secretary shall ensure that information re-
lating to the analysis of any water resources
project by the Corps of Engineers, including
all supporting data, analytical documents,
and information that the Corps of Engineers
has considered in the justification for and
analysis of the project, is made available to
the public on the Internet and to an inde-
pendent review panel, if a panel is estab-
lished for the project. The Secretary shall
not make information available under this
paragraph if the Secretary determines that
the information is a trade secret of any per-
son that provided the information to the
Corps of Engineers.

(j) COoSTS OF REVIEW.—

(1) IN GENERAL.—The cost of conducting a
review of a water resources project under
this section shall not exceed—

(A) $250,000 for a project, if the total cost of
the project in current year dollars is less
than $50,000,000; and

(B) 0.5 percent of the total cost of the
project in current year dollars, if the total
cost is $50,000,000 or more.

(2) WAIVER.—The Secretary may waive
these cost limitations if the Secretary deter-
mines that the waiver is appropriate.

(k) APPLICABILITY OF FEDERAL ADVISORY
COMMITTEE AcCT.—The Federal Advisory
Committee Act (6 U.S.C. App.) shall apply to
a panel of experts established under this sec-
tion.

SEC. 6. MITIGATION.

(a) MITIGATION.—Section 906(d) of the
Water Resources Development Act of 1986 (33
U.S.C. 2283(d)) is amended—

(1) in paragraph (1), by striking ‘‘to the
Congress’” and inserting ‘‘to Congress, and
shall not choose a project alternative in any
final record of decision, environmental im-
pact statement, or environmental assess-
ment,”’, and by inserting in the second sen-
tence ‘“‘and other habitat types’ after ‘‘bot-
tomland hardwood forests’’; and

(2) by adding at the end the following:
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““(3) MITIGATION REQUIREMENTS.—

““(A) MITIGATION.—To mitigate losses to
flood damage reduction capabilities and fish
and wildlife resulting from a water resources
project, the Secretary shall ensure that miti-
gation for each water resources project com-
plies fully with the mitigation standards and
policies established by each State in which
the project is located. Under no cir-
cumstances shall the mitigation required for
a water resources project be less than would
be required of a private party or other entity
under section 404 of the Federal Water Pollu-
tion Control Act (33 U.S.C. 1344).

‘(B) MITIGATION PLAN.—The specific miti-
gation plan for a water resources project re-
quired under paragraph (1) shall include, at a
minimum—

‘(i) a detailed plan to monitor mitigation
implementation and ecological success, in-
cluding the designation of the entities that
will be responsible for monitoring;

‘“(ii) specific ecological success criteria by
which the mitigation will be evaluated and
determined to be successful, prepared in con-
sultation with the Director of the United
States Fish and Wildlife Service or the Di-
rector of the National Marine Fisheries Serv-
ice, as appropriate, and each State in which
the project is located;

‘‘(iii) a detailed description of the land and
interests in land to be acquired for mitiga-
tion, and the basis for a determination that
land and interests are available for acquisi-
tion;

‘“(iv) sufficient detail regarding the chosen
mitigation sites, and types and amount of
restoration activities to be conducted, to
permit a thorough evaluation of the likeli-
hood of the ecological success and aquatic
and terrestrial resource functions and habi-
tat values that will result from the plan; and

‘“(v) a contingency plan for taking correc-
tive actions if monitoring demonstrates that
mitigation efforts are not achieving ecologi-
cal success as described in the ecological
success criteria.

‘(4) DETERMINATION OF MITIGATION SUC-
CESS.—

‘““(A) IN GENERAL.—Mitigation under this
subsection shall be considered to be success-
ful at the time at which monitoring dem-
onstrates that the mitigation has met the
ecological success criteria established in the
mitigation plan.

‘“(B) EVALUATION AND REPORTING.—The
Secretary shall consult annually with the
Director of the United States Fish and Wild-
life Service and the Director of the National
Marine Fisheries Service, as appropriate,
and each State in which the project is lo-
cated, on each water resources project re-
quiring mitigation to determine whether
mitigation monitoring for that project dem-
onstrates that the project is achieving, or
has achieved, ecological success. Not later
than 60 days after the date of completion of
the annual consultation, the Director of the
United States Fish and Wildlife Service or
the Director of the National Marine Fish-
eries Service, as appropriate, shall, and each
State in which the project is located may,
submit to the Secretary a report that de-
scribes—

‘(i) the ecological success of the mitiga-
tion as of the date of the report;

‘“(ii) the likelihood that the mitigation
will achieve ecological success, as defined in
the mitigation plan;

‘“(iii) the projected timeline for achieving
that success; and

‘(iv) any recommendations for improving
the likelihood of success.

The Secretary shall respond in writing to the
substance and recommendations contained
in such reports not later than 30 days after
the date of receipt. Mitigation monitoring
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shall continue until it has been dem-
onstrated that the mitigation has met the
ecological success criteria.”.

(b) MITIGATION TRACKING SYSTEM.—

(1) IN GENERAL.—Not later than 180 days
after the date of enactment of this Act, the
Secretary shall establish a recordkeeping
system to track, for each water resources
project constructed, operated, or maintained
by the Secretary and for each permit issued
under section 404 of the Federal Water Pollu-
tion Control Act (33 U.S.C. 1344)—

(A) the quantity and type of wetland and
other habitat types affected by the project,
project operation, or permitted activity;

(B) the quantity and type of mitigation re-
quired for the project, project operation, or
permitted activity;

(C) the quantity and type of mitigation
that has been completed for the project,
project operation, or permitted activity; and

(D) the status of monitoring for the miti-
gation carried out for the project, project op-
eration, or permitted activity.

(2) REQUIRED INFORMATION AND ORGANIZA-
TION.—The recordkeeping system shall—

(A) include information on impacts and
mitigation described in paragraph (1) that
occur after December 31, 1969; and

(B) be organized by watershed, project, per-
mit application, and zip code.

(3) AVAILABILITY OF INFORMATION.—The
Secretary shall make information contained
in the recordkeeping system available to the
public on the Internet.

SEC. 7. PROJECT ADMINISTRATION.

(a) CHIEF’S REPORTS.—The Chief of Engi-
neers shall not submit a Chief’s report to
Congress recommending construction of a
water resources project until that Chief’s re-
port has been reviewed and approved by the
Secretary of the Army.

(b) PROJECT TRACKING.—The Secretary
shall assign a unique tracking number to
each water resources project, to be used by
each Federal agency throughout the life of
the project.

(c) REPORT REPOSITORY.—The Secretary
shall maintain at the Library of Congress a
copy of each final feasibility study, final en-
vironmental impact statement, final re-
evaluation report, record of decision, and re-
port to Congress prepared by the Corps of
Engineers. These documents shall be made
available to the public for review, and elec-
tronic copies of those documents shall be
permanently available, through the Internet
website of the Corps of Engineers.

Mr. MCcCAIN. Mr. President, I am
pleased to join with Senator FEINGOLD
in introducing the Water Resources
Planning and Modernization Act of
2006. This legislation is designed to
take a post-Katrina approach to Army
Corps of Engineers projects. It would
provide for a more effective system for
selecting and funding Army Corps
projects that help to protect our citi-
zens against damage caused by floods,
hurricanes and other natural disasters.

Last August this Nation witnessed a
horrible national disaster. When Hurri-
cane Katrina hit, it brought with it de-
struction and tragedy beyond compare;
more so than our Nation has seen in
decades. Some six months later, the
Gulf Coast region is still largely in the
early stages of attempting to rebuild
and recover and there is a long road
ahead. As our Nation continues to dedi-
cate significant resources to the recon-
struction effort, we must be vigilant in
our oversight obligations and take ap-
propriate actions based on the many
lessons learned from this tragedy.
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One area that most would agree de-
serves needed attention concerns the
Army Corps system. Funding is distrib-
uted in a manner that is not always
awarded the most urgent projects. Be-
cause of this, citizens can end up pay-
ing for unnecessary and irresponsible
Army Corps projects with their tax dol-
lars and their safety. It is time for us
to take a new approach to how the
Army Corps does business. With lessons
learned from Katrina, we can and must
shepherd in a new era within the Army
Corps that prioritizes critical projects
and allows the American taxpayers to
know that their money is being spent
in an effective and efficient manner.

The Water Resources Planning and
Modernization Act is the only Corps re-
lated measure that has been introduced
in the Senate since Katrina tragically
struck that truly takes a Ilessons-
learned approach. Any measure acted
upon by this Congress regarding the
Corps simply must account for the
most up to date information available.
We owe it to the American public.

Historically, Congress has considered
water projects costing many billions of
taxpayer dollars as essential expendi-
tures—regardless of the environmental
costs or public benefits. That is why
the modernization procedures in this
bill are designed to achieve more crit-
ical and cost-effective expenditures for
Corps water projects that will yield
more environmental, economic, and so-
cial benefits. The need for these
changes has been acknowledged by
many for some time, but never has the
need to spend scarce taxpayer dollars
wisely been as crucial as it is now.

The Corps procedures for planning
and approving projects, as well as the
Congressional system for funding
projects, are broken, but they can be
fixed. The reforms in our bill are based
on thorough program analysis and
common sense. I commend Senator
FEINGOLD for his efforts to build on and
improve upon the legislation we have
previously introduced. Corps mod-
ernization has been a priority that
Senator FEINGOLD and I have shared for
years but never before has there been
such an appropriate atmosphere and
urgent need to move forward on these
overdue reforms.

Provisions of the legislation we are
introducing today provide for a process
to modify and modernize the Corps
planning and approval procedures to
consider economic, public, and environ-
mental objectives. Independent review
of Corps projects and a clear national
prioritization of Corps projects would
ensure that the most beneficial
projects are constructed. Effective
measures for mitigation of environ-
mental and other damage caused by
projects would be required and mon-
itored.

With support from Taxpayers for
Common Sense Action, National Tax-
payers Union, Citizens Against Govern-
ment Waste, American Rivers, Na-
tional Wildlife Federation,
Earthjustice, Environmental Defense,
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Republicans for Environmental Protec-
tion, Sierra Club, and the World Wild-
life Fund, the bill has broad interest
and impact.

Water projects that provide economic
and environmental benefits to our Na-
tion’s citizens—the hardworking Amer-
ican taxpayers—serve the common
good and reflect our common interest
in fiscal responsibility.

I urge my colleagues to support this
legislation.

By Mr. BUNNING:

S. 2289. A bill to amend title XVIII of
the Social Security Act to increase the
per resident payment floor for direct
graduate medical education payments
under the Medicare program; to the
Committee on Finance.

Mr. BUNNING. Mr. President, today I
am introducing important legislation
that will have an impact on many of
the hospitals in my State, along with
hundreds of hospitals in other States.
This legislation deals specifically with
the Medicare payments for Direct
Graduate Medical Education—also
known as DGME.

I am pleased that Congressman RON
LEWIS from Kentucky’s Second District
is the lead sponsor of a companion bill
already introduced in the House of
Representatives.

Medicare pays teaching hospitals for
its share of the cost of training new
physicians. These payments are known
as DGME payments. Teaching hos-
pitals initially reported their direct
costs to the Department of Health and
Human Services in the mid-1980s. These
reported amounts are now the basis for
which each teaching hospital is reim-
bursed.

Unfortunately, there was a disparity
in the types of costs each hospital re-
ported, which has lead to large dispari-
ties in payments between hospitals.
Hospitals are also being reimbursed on
data that is 20 years old, at this point.

To help rectify this problem, in 1999
Congress established a floor for calcu-
lating Medicare payments for DGME at
70 percent of the national average. In
2001, Congress raised the floor to 85 per-
cent of the national average.

The legislation I am introducing
today would bring all of Medicare’s
DGME hospitals up 100 percent of the
national average. This is an important
change that would help many teaching
hospitals in Kentucky and across the
Nation be fairly reimbursed for train-
ing our young doctors.

For example, there are 19 hospitals in
Kentucky that currently receive reim-
bursements below the national aver-
age. This means that Kentucky hos-
pitals lose more than two million a
year because of the lower reimburse-
ment rate. Across the country, there
are about 600 hospitals being reim-
bursed below the national average.

This legislation takes an important
step to ensure that Medicare’s payment
policy for teaching hospitals are fair
and that these institutions can con-
tinue to do the important work they
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do. I hope my colleagues will take a
close look at the bill and can support
it.

By Mr. PRYOR (for himself, Mr.
WARNER, and Mr. TALENT):

S. 2290. A bill to provide for afford-
able natural gas by rebalancing domes-
tic supply and demand and to promote
the production of natural gas from do-
mestic resources; to the Committee on
Energy and Natural Resources.

Mr. WARNER. Mr. President, I am
privileged to rise with the distin-
guished Senator from Arkansas to in-
troduce a bill today entitled the Reli-
able and Affordable Natural Gas En-
ergy Reform Act of 2006

In September of 2005, at the time the
Senate was examining a number of en-
ergy proposals under the distinguished
chairmanship of Senator DOMENICI, I
introduced a bill at that time quite
similar to this one, although it in-
cluded oil. This measure sticks to gas,
and gas only, to enable the several
States across our Nation to take such
steps under State law, in combination
with the Governors and the respective
legislatures of the several States that
desire to explore and the desire to drill
for energy off their shores. That bill as
yvet is still on the docket.

Since that time I have had the great
pleasure of joining my colleague from
Arkansas to put this bill in. I am de-
lighted that he indicated he would like
to step forward and take the lead. I
readily accede to that request.

So much of the concern about drill-
ing offshore is understandably in—and
I am not here to criticize—the environ-
mental community. I think my col-
league from Arkansas can help me
eventually convince the environmental
community that the time has come for
offshore drilling.

Two things have occurred in the in-
terim between the 1988 moratorium,
namely advancement in technology so
we can safely, by engineering, put the
wells in; and the second is the ever-
tightening noose around the citizens of
the United States of America with re-
gard to their energy sources. The third
thing that is occurring is the growing
competition for energy worldwide—
India coming on with enormous con-
sumption requirements, and China
with even larger consumption require-
ments.

I think the time has come that the
Congress begin to reexamine its old
policies with regard to those lands off-
shore of our several States.

At this time, I yield the floor to my
colleague from Arkansas.

The PRESIDING OFFICER. The Sen-
ator from Arkansas is recognized.

Mr. PRYOR. Mr. President, as the
distinguished Senator from Virginia
acknowledged, we have a problem when
it comes to the high cost of natural
gas. We feel strongly that this bill
which we are cosponsoring can be part
of the solution.

About one-quarter of all natural gas
is used to produce electricity, but the
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rest is used to manufacture plastics
that go into things such as cars, com-
puters, and medical equipment. Fer-
tilizer and pharmaceutical production
is highly dependent on natural gas. In
fact, for nitrogen fertilizer, a total of
93 percent of the production cost of
that fertilizer is the component of nat-
ural gas.

The price of natural gas—which, by
the way, is one-quarter of the energy of
this country—has more than doubled in
the past year and it is anticipated that
over the next 20 years you will see a 40-
percent increase for the usage and need
of natural gas in the United States.

Another thing about natural gas that
makes it very different than oil is nat-
ural gas is not easy to ship across
oceans. Certainly there is some liquid
natural gas technology out there, but a
vast majority—all but a tiny fraction
of the natural gas we use in this coun-
try—comes from United States wells,
or comes out of Canada. We have a
great reserve of natural gas, not only
in the Continental United States, not
only in Alaska, but also off our shores.
Most notably, the one that most people
are aware of is in the Gulf of Mexico.

Our legislation will allow the Sec-
retary of the Interior to offer natural
gas leases as part of the Outer Conti-
nental Shelf leasing program.

Let me say this: As Senator WARNER
of Virginia said a few moments ago, we
are referring only to natural gas. We
have been very careful to make sure
this bill does not include petroleum or
oil.

I hope no one will be confused by an
earlier draft because we included some
references to oil, but we have very
carefully taken all of those out of the
bill. I think the bill is very clear on
that point now, that this refers only to
natural gas supply and exploration.

Mr. WARNER. Mr. President, will the
Senator yield for a moment on that
point?

Mr. PRYOR. Yes.

Mr. WARNER. Mr. President, we ear-
lier distributed material which referred
to oil which was in an earlier draft. I
have been in contact with the environ-
mental community, and so forth. It is
clear to me at this point in time that
we have in this bill just gas. My fer-
vent hope and belief is that the envi-
ronmental community will see the ad-
vancements in technology and the tre-
mendous requirements of this country
for natural gas, that we can restrict it
to gas.

At a later time, if we are successful
in proving that the natural gas can be
drawn and is safe, which I am confident
we can do, maybe due to world cir-
cumstances and domestic cir-
cumstances we could go back at that
time and revisit the issue of oil.

I thank the Senator.

Mr. PRYOR. I thank the Senator.

Mr. President, another very impor-
tant point, which is the essence of this
legislation, goes to the moratorium on
exploration of the Outer Continental
Shelf. This bill allows that moratorium
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to stay in place until the year 2012. It
allows coastal States to, either out of
that moratorium, if they so choose, or
if after that moratorium expires, to opt
into continuing that moratorium. It
gives States, legislatures, Governors,
State officials, elected officials, et
cetera, the ability to control some of
the things that are going on on their
coastlines.

I think that is a very important
point here because this could be a good
revenue source for these States. It
could be a good economic boom to
some of these States. Certainly we
have included revenue sharing, which I
think is important to make this work.

I am very pleased that Senator WAR-
NER and I have been able to work to-
gether and come up with what we
think is a very commonsense solution,
or at least part of a solution, to a very
serious problem our country is facing.

Arkansas farmers—and I am sure it
is true with most other States’ farmers
as well—had a difficult and disastrous
year last year when it came to agri-
culture. One of the main reasons it has
been so hard is their costs have gone
up—the high cost of fertilizer and fuel.
They use a lot of natural gas when it
comes to drying grain, et cetera. The
high cost of energy is killing our farm-
ers, and it is certainly hurting our
manufacturing sector as well.

The high price of natural gas is bad
for the economy, but it is also bad for
our energy security. That is one thing
which I don’t think we can overempha-
size here today. I think it is critical
that we have a high level of energy se-
curity for this country. I am proud to
join my very distinguished colleague
from Virginia to do our very best to
offer a solution to help American fami-
lies and help American businesses.

I yield the floor.

Mr. WARNER. Mr. President, our
committee, under the Ileadership of
Senator DOMENICI, is putting forward a
proposal. I spoke with him today. This
bill does not, in my judgment—and I
hope he concurs eventually—conflict in
any way with the objectives he is try-
ing to achieve. He is a man who thinks
forwardly and is so knowledgeable on
the question of energy, the domestic
situation here and the worldwide impli-
cation, and I think eventually he will
be looking at something, and this may
be a vehicle on which the Energy Com-
mittee will focus as they take the next
step and begin to recognize the need to
have some offshore drilling.

I thank my colleague on the Energy
Committee.

I conclude my remarks by saying I
am proud of the State of Virginia and
its legislature. In the last session of
the Virginia State legislature in the
year 2005, both houses passed legisla-
tion authorizing precisely what we
have here. In other words, let us go out
and take a look at the shelf, find out
what may or may not be off the coast
of Virginia, and determine the accessi-
bility and the feasibility and interest
among industry to come and partici-
pate in the drilling.
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But, unfortunately our former Gov-
ernor—and I get along very well with
Governor Warner—for reasons which he
expressed, felt at this time the legisla-
tion shouldn’t go forward in this ses-
sion of the Virginia General Assembly.
Again, the Senate stepped forward and
passed legislation along the lines of
what the General Assembly of Virginia
did last year. It is my hope the House
will do likewise, and that our new Gov-
ernor, Governor Kaine, will take it
under consideration, should both
houses act—and hopefully they will act
upon it favorably. Virginia is in a key
location, and its citizens could benefit
enormously if in fact earlier analysis
of the shelf off of our State is con-
firmed as possessing resources of en-
ergy, namely natural gas.

I thank my colleague from Arkansas.
He is a marvelous working partner. I
look forward to working with him.

I yield the floor.

By Mr. KENNEDY (for himself,
Mr. DobD, Mr. HARKIN, and Mr.
BINGAMAN):

S. 2291. A bill to provide for the es-
tablishment of a biodefense injury
compensation program and to provide
indemnification for producers of coun-
termeasures; to the Committee on
Health, Education, Labor, and Pen-
sions.

Mr. DODD. Mr. President, I rise
today to join Senator KENNEDY in in-
troducing a bill, the Responsible Public
Readiness and Emergency Prepared-
ness Act, that will correct a grievous
mistake made by some of my Repub-
lican colleagues. Our legislation will
take responsible steps to protect the
American people from one of the great-
est threats facing our nation—a pan-
demic flu, bioterror attack or infec-
tious disease outbreak.

Congress should have no higher pri-
ority than protecting the safety, secu-
rity, and health of the American peo-
ple. Public health experts have warned
that a severe avian flu epidemic could
lead to worldwide panic, cost millions
of lives, and result in untold economic
damage.

In order to prevent these dire projec-
tions from becoming a reality, we have
no choice but to be prepared for such
an event. One of the indispensable com-
ponents of a biodefense plan is the
availability of safe and effective vac-
cines and medicines. To achieve this
goal, a biodefense plan must have two
critical components. First, it must en-
courage drug companies to develop and
manufacture effective medicines to
counteract a disease or flu. Second, it
must encourage first responders,
health care workers, and ordinary citi-
zens to take those medicines before,
during, or after an attack or outbreak.

In December of last year, some of my
Republican colleagues inserted lan-
guage that contained neither of these
critical components into the Depart-
ment of Defense Appropriations con-
ference report. This was done at the
last minute, in the middle of the night,
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without the opportunity for discussion
and debate, and without the knowledge
or consent of many of the conferees.

Unfortunately, this Republican plan
will do nothing to protect the Amer-
ican people. Rather than encouraging
companies to make safe and effective
medicines, it will provide a perverse in-
centive by protecting those companies
that make ineffective or harmful prod-
ucts. And rather than encouraging
Americans to be vaccinated or take a
needed medication, it will discourage
them from doing so by failing to pro-
vide guaranteed care for the few who
will inevitably be injured by these
products. Make no mistake about it;
this plan will fail to protect our Na-
tion.

I say this with confidence because we
have been down this path before. Three
years ago, the Bush administration
launched a program to inoculate mil-
lions of first responders against small-
pox. Ignoring public health experts, the
administration failed to establish a
compensation program to provide help
to those injured by the vaccine. Doc-
tors, nurses, firefighters and other first
responders who would be on the front
lines in the event of a smallpox attack
by terrorists were not willing to roll
the dice and risk the future of their
families without compensation for
their losses if they were injured, dis-
abled, or even killed by its side effects.
Most refused to participate, and the
program was a failure.

On November 9 of last year, while
testifying before the Senate Foreign
Relations Committee, Dr. Julie
Gerberding, the Director of the Centers
for Disease Control and Prevention
(CDC), was asked about the expected
success of a biodefense plan that does
not include fair compensation to peo-
ple injured by the very medicines they
thought would help them. She re-
sponded: ‘“Well, I certainly feel that
from the standpoint of the smallpox
vaccination program, that the absence
of a compensation program that was
acceptable to the people we were hop-
ing to vaccinate was a major barrier—
and I think we’ve learned some lessons
from that.”

On November 20 of last year, while
appearing on NBC’s Meet the Press,
Secretary of Health and Human Serv-
ices Mike Leavitt said that along with
limits on liability, ‘‘adequate com-
pensation ... needs to be made for
those who are hurt.”

Many groups representing the public
health community and first responders,
including the American Public Health
Association, the American Nurses As-
sociation, and the American Federa-
tion of State, County, and Municipal
Employees, have been outspoken about
the need for a compensation program.

Yet despite our past experience, de-
spite the position taken by those at
high levels in the administration, and
despite the warnings of those who
would be on the front lines in the event
of an outbreak, the Republican leader-
ship in Congress included language in
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the Defense Appropriations conference
report that repeats the mistakes of the
past, and endangers American lives. If
and when we have a vaccine to protect
against a pandemic flu, we must pro-
vide first responders with a reasonable
assurance that it will be as safe as can
reasonably be expected, and that they
and their families will be taken care of
should they be injured. This plan does
not provide that assurance, and once
again, first responders will refuse to
participate.

Those who inserted this provision
into the Conference Report during late
night backroom negotiations claim
that it includes compensation. But
make no mistake—there is no guaran-
teed compensation in this bill. There is
a provision to set up a compensation
fund, but there is absolutely no guar-
antee that this fund will ever see a
penny. The authors of this provision
are claiming to take care of the in-
jured, without providing any guarantee
that it will ever happen. They are mak-
ing an empty promise.

Not only will this plan fail to com-
pensate those first responders and ordi-
nary citizens injured or even Kkilled by
a vaccine, but it will also protect man-
ufacturers even when they act with dis-
regard for the safety of their products.
This is an incredibly dangerous and in-
appropriate incentive. We should be en-
couraging manufacturers to make safe
products, not protecting them when
they make products that harm the
American people.

Let me make it perfectly clear that I
am not against the idea of providing
limited liability protection for manu-
facturers in order to encourage the de-
velopment of vaccines and medicines to
protect the American people in the
event of an outbreak or bioterror at-
tack. But such liability protection
must adhere to certain principles.
First, it must not protect manufactur-
ers that act with careless disregard for
the safety and effectiveness of their
product. And second, because even the
safest vaccine will harm a small per-
centage of the people who take it, li-
ability protection must be coupled
with an adequate compensation pro-
gram so that injured patients are prop-
erly cared for and not left destitute.

The legislation that Senator KEN-
NEDY and I are introducing today ad-
heres to these principles. It repeals the
Republican provision passed in Decem-
ber, and replaces it with tried-and-true
solutions that will encourage the pro-
duction of vaccines and drugs without
leaving patients to fend for themselves
if they are injured. Our legislation will
ensure that the reputable and respon-
sible manufacturers of needed medi-
cines—and the doctors, nurses, and
hospitals who administer them in good
faith—will be protected from frivolous
lawsuits that might deter them from
making and administering such medi-
cines. But those injured by these medi-
cines will be justly compensated for
their injuries.

Congress has adopted this type of so-
lution in the past. The compensation
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program established by our bill is mod-
eled on one of those past successes—the
Vaccine Injury Compensation Program
(VICP). The VICP has successfully
incentivized the manufacturers of rec-
ommended childhood vaccines, encour-
aged families to have their children
vaccinated, and compensated those
who are injured.

Senator KENNEDY and I spent several
months last year negotiating with Sen-
ator ENZI, Senator BURR, Senator
GREGG, Senator FRIST, and others on
the Health, Education, Labor, and Pen-
sions Committee to try to reach a bi-
partisan compromise on this issue. We
made several proposals, modeled on
past Congressional action, to protect
manufacturers from frivolous lawsuits
while providing fair and adequate com-
pensation to those who are injured.

Unfortunately, the decision was
made to forego this bipartisan process.
Instead, a non-germane provision was
inserted into a massive appropriations
bill in the final hours of last session of
Congress. Furthermore, it is my under-
standing that this language was in-
serted after members had signed the
Conference Report, some doing so with
the understanding that this language
was not included. I am disturbed and
disappointed by this blatant abuse of
power and disregard for Senate proce-
dures. I can only assume that the sup-
porters of this provision used this tac-
tic because they knew that their plan
would not stand up to public scrutiny
and Senate debate.

I am confident that if the Senate
were to consider this issue carefully,
we would choose to reject the failed
policies of the past, and enact a policy
that really protects the American peo-
ple—a biodefense program that encour-
ages manufacturers to make safe and
effective vaccines and medicines, and
provides compensation to those indi-
viduals who are injured by those vac-
cines and medicines.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 2291

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE,

This Act may be cited as the “Responsible
Public Readiness and Emergency Prepared-
ness Act”’.

SEC. 2. REPEAL.

The Public Readiness and Emergency Pre-
paredness Act (division C of the Department
of Defense, Emergency Supplemental Appro-
priations to Address Hurricanes in the Gulf
of Mexico, and Pandemic Influenza Act, 2006
(Public Law 109-148)) is repealed.

SEC. 3. NATIONAL BIODEFENSE INJURY COM-
PENSATION PROGRAM.

(a) ESTABLISHMENT.—Section 224 of the
Public Health Service Act (42 U.S.C. 233) is
amended by adding at the end the following:

‘“(q) BIODEFENSE INJURY COMPENSATION
PROGRAM.—

‘(1) ESTABLISHMENT.—There is established
the Biodefense Injury Compensation Pro-
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gram (referred to in this subsection as the
‘Compensation Program’) under which com-
pensation may be paid for death or any in-
jury, illness, disability, or condition that is
likely (based on best available evidence) to
have been caused by the administration of a
covered countermeasure to an individual
pursuant to a declaration under subsection
(D)(2).

‘(2) ADMINISTRATION AND INTERPRETA-
TION.—The statutory provisions governing
the Compensation Program shall be adminis-
tered and interpreted in consideration of the
program goals described in paragraph
(®H(B){id).

‘(3) PROCEDURES AND STANDARDS.—The
Secretary shall by regulation establish pro-
cedures and standards applicable to the Com-
pensation Program that follow the proce-
dures and standards applicable under the Na-
tional Vaccine Injury Compensation Pro-
gram established under section 2110, except
that the regulations promulgated under this
paragraph shall permit a person claiming in-
jury or death related to the administration
of any covered countermeasure to file ei-
ther—

““(A) a civil action for relief under sub-
section (p); or

‘(B) a petition for compensation under this
subsection.

‘“(4) INJURY TABLE.—

‘“(A) INCLUSION.—For purposes of receiving
compensation under the Compensation Pro-
gram with respect to a countermeasure that
is the subject of a declaration under sub-
section (p)(2), the Vaccine Injury Table
under section 2114 shall be deemed to include
death and the injuries, disabilities, illnesses,
and conditions specified by the Secretary
under subparagraph (B)(ii).

‘(B) INJURIES, DISABILITIES, ILLNESSES, AND
CONDITIONS.—

‘(i) INSTITUTE OF MEDICINE.—Not later than
30 days after making a declaration described
in subsection (p)(2), the Secretary shall enter
into a contract with the Institute of Medi-
cine, under which the Institute shall, within
180 days of the date on which the contract is
entered into, and periodically thereafter as
new information, including information de-
rived from the monitoring of those who were
administered the countermeasure, becomes
available, provide its expert recommenda-
tions on the injuries, disabilities, illnesses,
and conditions whose occurrence in one or
more individuals are likely (based on best
available evidence) to have been caused by
the administration of a countermeasure that
is the subject of the declaration.

‘“(ii) SPECIFICATION BY SECRETARY.—Not
later than 30 days after the receipt of the ex-
pert recommendations described in clause
(i), the Secretary shall, based on such rec-
ommendations, specify those injuries, dis-
abilities, illnesses, and conditions deemed to
be included in the Vaccine Injury Table
under section 2114 for the purposes described
in subparagraph (A).

““(iii) PROGRAM GOALS.—The Institute of
Medicine, under the contract under clause
(i), shall make such recommendations, the
Secretary shall specify, under clause (ii),
such injuries, disabilities, illnesses, and con-
ditions, and claims under the Compensation
Program under this subsection shall be proc-
essed and decided taking into account the
following goals of such program:

“(I) To encourage persons to develop, man-
ufacture, and distribute countermeasures,
and to administer covered countermeasures
to individuals, by limiting such persons’ li-
ability for damages related to death and
such injuries, disabilities, illnesses, and con-
ditions.
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“(IT) To encourage individuals to consent
to the administration of a covered counter-
measure by providing adequate and just com-
pensation for damages related to death and
such injuries, disabilities, illnesses, or condi-
tions.

‘(III) To provide individuals seeking com-
pensation for damages related to the admin-
istration of a countermeasure with a non-ad-
versarial administrative process for obtain-
ing adequate and just compensation.

“(iv) USE OF BEST AVAILABLE EVIDENCE.—
The Institute of Medicine, under the con-
tract under clause (i), shall make such rec-
ommendations, the Secretary shall specify,
under clause (ii), such injuries, disabilities,
illnesses, and conditions, and claims under
the Compensation Program under this sub-
section shall be processed and decided using
the best available evidence, including infor-
mation from adverse event reporting or
other monitoring of those individuals who
were administered the countermeasure,
whether evidence from clinical trials or
other scientific studies in humans is avail-
able.

“(v) APPLICATION OF SECTION 2115.—With re-
spect to section 2115(a)(2) as applied for pur-
poses of this subsection, an award for the es-
tate of the deceased shall be—

‘(1) if the deceased was under the age of 18,
an amount equal to the amount that may be
paid to a survivor or survivors as death bene-
fits under the Public Safety Officers’ Bene-
fits Program under subpart 1 of part L. of
title I of the Omnibus Crime Control and
Safe Streets Act of 1968 (42 U.S.C. 3796 et
seq.); or

“(IT) if the deceased was 18 years of age or
older, the greater of—

‘‘(aa) the amount described in subclause
(D; or

‘“(bb) the projected loss of employment in-
come, except that the amount under this
item may not exceed an amount equal to 400
percent of the amount that applies under
item (aa).

‘‘(vi) APPLICATION OF SECTION 2116.—Sec-
tion 2116(b) shall apply to injuries, disabil-
ities, illnesses, and conditions initially spec-
ified or revised by the Secretary under
clause (ii), except that the exceptions con-
tained in paragraphs (1) and (2) of such sec-
tion shall not apply.

“(C) RULE OF CONSTRUCTION.—Section 13632
(a)(3) of Public Law 103-66 (107 Stat. 646)
(making revisions by Secretary to the Vac-
cine Injury Table effective on the effective
date of a corresponding tax) shall not be con-
strued to apply to any revision to the Vac-
cine Injury Table made under regulations
under this paragraph.

‘“(5) APPLICATION.—The Compensation Pro-
gram applies to any death or injury, illness,
disability, or condition that is likely (based
on best available evidence) to have been
caused by the administration of a covered
countermeasure to an individual pursuant to
a declaration under subsection (p)(2).

‘‘(6) SPECIAL MASTERS.—

‘“(A) HIRING.—In accordance with section
2112, the judges of the United States Claims
Court shall appoint a sufficient number of
special masters to address claims for com-
pensation under this subsection.

‘(B) BUDGET AUTHORITY.—There are appro-
priated to carry out this subsection such
sums as may be necessary for fiscal year 2006
and each fiscal year thereafter. This sub-
paragraph constitutes budget authority in
advance of appropriations and represents the
obligation of the Federal Government.

“(7) COVERED COUNTERMEASURE.—For pur-
poses of this subsection, the term ‘covered
countermeasure’ has the meaning given to
such term in subsection (p)(7)(A).

‘(8) FUNDING.—Compensation made under
the Compensation Program shall be made
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from the same source of funds as payments
made under subsection (p).”.

(b) EFFECTIVE DATE.—This section shall
take effect as of November 25, 2002 (the date
of enactment of the Homeland Security Act
of 2002 (Pub. L. 107-296; 116 Stat. 2135)).

SEC. 4. INDEMNIFICATION FOR MANUFACTURERS
AND HEALTH CARE PROFESSIONALS
WHO ADMINISTER MEDICAL PROD-
UCTS NEEDED FOR BIODEFENSE.

Section 224(p) of the Public Health Service
Act (42 U.S.C. 233(p)) is amended—

(1) in the subsection heading by striking
“SMALLPOX’’;

(2) in paragraph (1), by striking ‘‘against
smallpox’’;

(3) in paragraph (2)—

(A) in the paragraph heading, by striking
‘““AGAINST SMALLPOX’’; and

(B) in subparagraph (B), by striking clause
(i1);

(4) by striking paragraph (3) and inserting
the following:

¢(3) EXCLUSIVITY; OFFSET.—

‘“(A) EXcLUSIVITY.—With respect to an in-
dividual to which this subsection applies,
such individual may bring a claim for relief
under—

‘(i) this subsection;

‘‘(ii) subsection (q); or

“(iii) part C.

“(B) ELECTION OF ALTERNATIVES.—An indi-
vidual may only pursue one remedy under
subparagraph (A) at any one time based on
the same incident or series of incidents. An
individual who elects to pursue the remedy
under subsection (q) or part C may decline
any compensation awarded with respect to
such remedy and subsequently pursue the
remedy provided for under this subsection.
An individual who elects to pursue the rem-
edy provided for under this subsection may
not subsequently pursue the remedy pro-
vided for under subsection (q) or part C.

“(C) STATUTE OF LIMITATIONS.—For pur-
poses of determining how much time has
lapsed when applying statute of limitations
requirements relating to remedies under sub-
paragraph (A), any limitation of time for
commencing an action, or filing an applica-
tion, petition, or claim for such remedies,
shall be deemed to have been suspended for
the periods during which an individual pur-
sues a remedy under such subparagraph.

‘(D) OFFSET.—The value of all compensa-
tion and benefits provided under subsection
(q) or part C of this title for an incident or
series of incidents shall be offset against the
amount of an award, compromise, or settle-
ment of money damages in a claim or suit
under this subsection based on the same inci-
dent or series of incidents.”’;

(5) in paragraph (6)—

(A) in subparagraph (A), by inserting ‘‘or
under subsection (q) or part C’’ after ‘‘under
this subsection’; and

(B) by redesignating subparagraph (B) as
subparagraph (C);

(C) by inserting after subparagraph (A), the
following:

“(B) GROSSLY NEGLIGENT, RECKLESS, OR IL-
LEGAL CONDUCT AND WILLFUL MISCONDUCT.—
For purposes of subparagraph (A), grossly
negligent, reckless, or illegal conduct or
willful misconduct shall include the adminis-
tration by a qualified person of a covered
countermeasure to an individual who was
not within a category of individuals covered
by a declaration under subsection (p)(2) with
respect to such countermeasure where the
qualified person fails to have had reasonable
grounds to believe such individual was with-
in such a category.”’; and

(D) by adding at the end the following:

‘(D) LIABILITY OF THE UNITED STATES.—The
United States shall be liable under this sub-
section with respect to a claim arising out of
the manufacture, distribution, or adminis-
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tration of a covered countermeasure regard-
less of whether—

‘(i) the cause of action seeking compensa-
tion is alleged as negligence, strict liability,
breach of warranty, failure to warn, or other
action; or

‘“(ii) the covered countermeasure is des-
ignated as a qualified anti-terrorism tech-
nology under the SAFETY Act (6 U.S.C. 441
et seq.).

‘“(E) GOVERNING LAW.—Notwithstanding
the provisions of section 1346(b)(1) and chap-
ter 171 of title 28, United States Code, as
they relate to governing law, the liability of
the United States as provided in this sub-
section shall be in accordance with the law
of the place of injury.

‘“(F) MILITARY PERSONNEL AND UNITED
STATES CITIZENS OVERSEAS.—

(1) MILITARY PERSONNEL.—The liability of
the United States as provided in this sub-
section shall extend to claims brought by
United States military personnel.

““(ii) CLAIMS ARISING IN A FOREIGN COUN-
TRY.—Notwithstanding the provisions of sec-
tion 2680(k) of title 28, United States Code,
the liability of the United States as provided
for in the subsection shall extend to claims
based on injuries arising in a foreign country
where the injured party is a member of the
United States military, is the spouse or child
of a member of the United States military,
or is a United States citizen.

‘“(iii) GOVERNING LAW.—With regard to all
claims brought under clause (ii), and not-
withstanding the provisions of section
1346(b)(1) and chapter 171 of title 28, United
States Code, and of subparagraph (C), as they
relate to governing law, the liability of the
United States as provided in this subsection
shall be in accordance with the law of the
claimant’s domicile in the United States or
most recent domicile with the United
States.”’; and

(6) in paragraph (7)—

(A) by striking subparagraph (A) and in-
serting the following:

‘“(A) COVERED COUNTERMEASURE.—The term
‘covered countermeasure’, means—

‘(i) a substance that is—

“(D(aa) used to prevent or treat smallpox
(including the vaccinia or another vaccine);
or

““(bb) vaccinia immune globulin used to
control or treat the adverse effects of
vaccinia inoculation; and

““(IT) specified in a declaration under para-
graph (2); or

‘“(ii) a drug (as such term is defined in sec-
tion 201(g)(1) of the Federal Food, Drug, and
Cosmetic Act), biological product (as such
term is defined in section 351(i) of this Act),
or device (as such term is defined in section
201(h) of the Federal Food, Drug, and Cos-
metic Act) that—

‘() the Secretary determines to be a pri-
ority (consistent with sections 302(2) and
304(a) of the Homeland Security Act of 2002)
to treat, identify, or prevent harm from any
biological, chemical, radiological, or nuclear
agent identified as a material threat under
section 319F-2(c)(2)(A)(ii), or to treat, iden-
tify, or prevent harm from a condition that
may result in adverse health consequences or
death and may be caused by administering a
drug, biological product, or device against
such an agent;

(1) is—

‘‘(aa) authorized for emergency use under
section 564 of the Federal Food, Drug, and
Cosmetic Act, so long as the manufacturer of
such drug, biological product, or device has—

““(AA) made all reasonable efforts to obtain
applicable approval, clearance, or licensure;
and

‘“(BB) cooperated fully with the require-
ments of the Secretary under such section
564; or
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““(bb) approved or licensed solely pursuant
to the regulations under subpart I of part 314
or under subpart H of part 601 of title 21,
Code of Federal Regulations (as in effect on
the date of enactment of the National Bio-
defense Act of 2005); and

“(IIT) is specified in a declaration under
paragraph (2).”’; and

(B) in subparagraph (B)—

(i) by striking clause (ii), and inserting the
following:

‘‘(ii) a health care entity, a State, or a po-
litical subdivision of a State under whose
auspices such countermeasure was adminis-
tered;” and

(vi) in clause (viii), by inserting before the
period ‘‘if such individual performs a func-
tion for which a person described in clause
(i), (ii), or (iv) is a covered person’’.

By Mr. SPECTER (for himself,
Mr. LEAHY, Mr. CORNYN, Mr.
CHAMBLISS, and Mrs. FEIN-
STEIN):

S. 2292. A bill to provide relief for the
Federal judiciary from excessive rent
charges; to the Committee on the Judi-
ciary.

Mr. SPECTER. Mr. President, I seek
recognition to speak in support of leg-
islation, cosponsored by Senators
LEAHY, CORNYN, CHAMBLISS, and FEIN-
STEIN, which I am introducing today to
address a major problem affecting the
Federal judiciary, specifically exces-
sive rental charges by the General
Services Administration for court-
houses and other space occupied by the
courts across the country. This legisla-
tion would prohibit the GSA from
charging the Federal judiciary rent in
excess of the actual costs incurred by
GSA to maintain and operate Federal
court buildings and related costs.

Unlike many other elements of the
Federal Government, the judiciary is
required to pay a large and ever-in-
creasing portion of its budget as rent
to another branch of government, the
GSA. In fiscal terms, since 1986, the
Federal courts’ rental payments to
GSA have increased from $133 million
to $926 million in fiscal year 2005. This
rental payment represents an increas-
ing slice of the judiciary’s relatively
small overall budget. The percentage of
the judiciary’s operating budget de-
voted to rent payments has escalated
from 15.7 percent in fiscal year 1986 to
22 percent in fiscal year 2005. By con-
trast, only three percent of the Depart-
ment of Justice budget goes toward
GSA rent, and the Executive Branch as
a whole spends less than two-tenths of
one percent of its budget on GSA rent.

In his 2005 Year-End report on the
Federal Judiciary, Chief Justice John
Roberts cited escalating GSA rents as
one of the two serious threats to the
independence of the Federal judiciary,
the other being judges’ pay. The in-
creased rents, coupled with across-the-
board cuts imposed during fiscal years
2004 and 2005, resulted in a reduction of
approximately 1,500 judicial branch
employees as of mid-December when
compared to October 2003, and a 24-
month moratorium on courthouse con-
struction has been imposed.

On May 13, 2005, a bipartisan group of
11 Senators on the Judiciary Com-
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mittee wrote to Stephen A. Perry, Ad-
ministrator of GSA, to exercise his
statutory authority to exempt the ju-
diciary from rental payments in excess
of those required to operating and
maintaining Federal court buildings
and related costs. On May 31, 2005, Mr.
Perry wrote back and denied this sen-
sible request. Mr. Perry referred to the
judiciary as ‘‘one of our largest and
most valued tenants,” but a more apt
description would have been one of its
most valued profit centers.

The judiciary paid $926 million to
GSA in fiscal year 2005, but GSA’s ac-
tual cost of providing space to the judi-
ciary was only $426 million, a dif-
ference of $500 million. The judiciary in
essence is being used as a profit center
by GSA, which accomplishes this by
charging for such fictitious costs as
real estate tax which GSA does not in
fact pay and forcing the judiciary to
pay for buildings that have been fully
amortized, not only once but several
times.

This legislation provides a relatively
modest and simple fix to this near cri-
sis in the Federal judiciary, and I urge
my colleagues to support it.

By Mr. ALLEN:

S.J. Res. 31. A joint resolution pro-
posing an amendment to the Constitu-
tion of the United States relative to re-
quire a balancing of the budget; to the
Committee on the Judiciary.

Mr. ALLEN. Madam President, I rise
to speak on a resolution regarding a
constitutional amendment I am intro-
ducing today. It is the third part of my
three-point plan to restore fiscal ac-
countability and common sense to
Washington. It is a resolution, in par-
ticular, to amend the Constitution to
require a balanced Federal budget.

The continued growth in Govern-
ment, coupled with our enormous def-
icit, make a balanced budget amend-
ment a vital tool for bringing this fis-
cal house back in order and restraining
the growing appetite of the Federal
Government to take more money from
the people in taxes, and this is money
that is coming from families, working
people, from men and women who run
their own small businesses; and also
when the Federal Government is tak-
ing more money, it means they can be
meddling in more things that are best
left to the people or the States—if Gov-
ernment needs to be involved at all.

The Federal Government ought to be
paying attention and be focused on its
key reasons for being created in the
first place by the people in the States,
and that is national defense—making
sure the military is strong and that
they have the most advanced equip-
ment and armament for our men and
women in uniform as they secure our
freedom. We need a national missile de-
fense system. Those are the sorts of
things that are the primary responsi-
bility of the Federal Government, as
well as key research areas, whether it
is in nanotechnology, aeronautics, or
in other areas working with not just
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Federal agencies but the private sector
and our colleges and universities.

As this Senate gets to work on the
fiscal year 2007 budget, our country’s
fiscal discipline and accountability
must be improved. We have a budget
deficit not because the Federal Govern-
ment has a revenue problem; it is be-
cause the Federal Government has a
spending problem. The Government
doesn’t tax too little, it spends too
much. We must focus our efforts on
spending the people’s money much
smarter, not taking more of their
money because it is convenient or ex-
pedient.

Now, to control spending, I have re-
vived a pair of ideas that Ronald
Reagan advocated when he was Presi-
dent. In Ronald Reagan’s farewell ad-
dress to the American people, he said
there were two things he wished he had
accomplished as President, and what
he wanted future Presidents, both Re-
publican and Democrat, to have. They
were the line-item veto and a constitu-
tional amendment to balance the budg-
et.

As always, and so often, Ronald
Reagan was right. That is why I have
made the line-item veto and the bal-
anced budget amendment the first two
points of my three-point plan to bring
fiscal accountability and responsibility
to Washington.

Let’s start first with the line-item
veto. When I was honored by the people
of Virginia as Governor of the Com-
monwealth of Virginia, I had the power
of the line-item veto. I used it 17 times.
I saw how useful a tool that was as
Governor to knock out undesirable,
nonessential spending, or untoward or
undesirable policies. It is a power—the
line-item veto—or an authority that
actually 46 Governors in the TU.S.
enjoy. It is a very powerful tool to cut
wasteful spending and undesirable pro-
grams. In fact, after you use it a few
times, you don’t have to use it as
much, because the legislative branch
understands that, gosh, he actually is
going to use that power, and when it
comes to the final budget or appropria-
tions bills, the undesirable or wasteful
programs or spending are not in it.

The President of the United States,
in my view, should have the same
power I had as Governor of Virginia,
and that is the line-item veto. To-
gether with Senator JIM TALENT of
Missouri, last September we introduced
a constitutional amendment to provide
the President with line-item veto au-
thority. It is high time for that. The
reason we need a constitutional amend-
ment is that there were times when we
were trying do it statutorily. I would
be in favor of statutory methods, rath-
er than an amendment, but the Su-
preme Court struck down the last ef-
fort. I think the President, as well as
the Congress, ought to be accountable
for some of these spending items that
create such controversy and are absurd
or wasteful. By the way, we need to
vote on this. If this goes to the States,
I have no question that the States will
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quickly ratify such a constitutional
amendment because, after all, they
give their Governors such power.

Secondly, we need a balanced budget
amendment. This is something many
States have, the Commonwealth of Vir-
ginia, and virtually the rest of the
States. One of the best ways, in my
view, to eliminate the Federal deficit
and limit the size and scope of the Gov-
ernment is to wrestle it down with the
chains of the Constitution.

I would also add that balancing the
budget is not just a matter of making
sure that expenditures are equal to rev-
enue; it is about making sure the Fed-
eral Government fulfills its proper, fo-
cused, constitutional role—and not ex-
panding into everything that is not
necessarily a Federal prerogative, but
best left to the people or the States.
We all know that a big, bloated Federal
Government stifles innovation, saps
initiative, and reduces personal respon-
sibility.

The third part of my plan is a pro-
posal I offered last week, which I know
won’t be all that popular in this Cham-
ber, but I think it will be much appre-
ciated and understood by real people in
the real world.

I have proposed legislation that pro-
vides a powerful incentive for Senators
and Congressmen to perform their jobs
on time, as people do in the private
sector. We have a full-time legislature
here and we go into session on January
3. One of our prime responsibilities is
to pass appropriations bills before the
next fiscal year, which is October 1.
But it is, to me, deplorable that full-
time legislators cannot get their job
done on time by October 1. Then, of
course, we end up with continuing reso-
lutions, and several months later, some
time after Thanksgiving but before
Christmas, all kinds of unknown,
unscrutinized spending occurs. It gets
passed in the dead of night, thinking
nobody will notice what is in all these
appropriations bills—and actually a lot
of people don’t know what is in those
appropriations bills.

That is why I want to impose on Con-
gress what I call the ‘“‘paycheck pen-
alty.” The paycheck penalty says to
Members of Congress, if you fail to pass
all your appropriations measures by
the start of the fiscal year, October 1,
which is your job, what you are paid to
do, your paychecks will be withheld
until you complete your job.

Now, taken together, these three
measures will eliminate the need to
raise taxes to eliminate the deficit.
The tax reductions enacted in the last
5 years have helped our country get out
of recession. It has incented more in-
vestment, created many new jobs—in
fact, 4.5 million new jobs—in the pri-
vate sector; thereby, from all this eco-
nomic growth and prosperity and more
people working in businesses, large,
medium, and small doing better, tax
receipts to the Government have in-
creased. To illustrate the point, from
2004 to 2005, tax receipts to the Federal
Government grew at a rate of 14.5 per-
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cent, or $274 billion. This growth is
more than twice the rate of economic
growth. So the economic growth is
strong, but the tax revenues are twice
as much to the Federal Government.
To further this point, the President’s
budget forecasts that tax revenues will
grow an additional 6.1 percent, or $132
billion, from 2005 to 2006.

From the tax cuts of the Reagan ad-
ministration to the tax cuts we passed
in this new century, the fact is that
lower taxes stimulate economic
growth, stimulate job creation, and
stimulate expansion, which in turn in-
creases revenues to the Federal Gov-
ernment. More important, low taxes
make this country more competitive
for investment and jobs here, rather
than people going to invest in places
such as China or elsewhere in the
world. When people are able to keep
more of what they earn, they spend it,
save it, invest it, they may expand
their business, and they may get more
innovative capital equipment, and the
fact is lower taxes make this country
more competitive and people more
prosperous.

The opportunity created by Ameri-
cans spending the fruits of their own
labor, as opposed to the Government, is
the path to bringing fiscal sanity to
the Federal budget. So to avoid future
pressure for counterproductive, harm-
ful tax increases, and to achieve a bal-
anced budget, we must make these dra-
matic changes in how the Federal Gov-
ernment spends the taxpayers’ money:
the line-item veto, balanced budget
amendment, and the paycheck penalty
for Members of Congress who have not
done their jobs on time.

As we closed 2005, Madam President,
the Federal Government was respon-
sible for a gross Federal debt of $8.2
trillion. One must ask, how did we get
here? Consider these statistics from
the last 5 years: Federal spending has
increased 33 percent. In 2005, the per-
household spending by our Government
has grown to $21,878 per year. That fig-
ure is compared to the per-household
tax, on average, of $19,062 per year,
leaving an annual per-household deficit
of about $2,800. The macro result is an
annual budget deficit in the hundreds
of billions of dollars.

We are in a time of war, this war on
terror, and enormous national disas-
ters have also befallen our country in
Louisiana, Alabama, Texas, and in
Florida, in the past year. That is why
I am introducing this resolution. Even
when those occur, this amendment
does require the Federal Government
to achieve a balanced budget within 5
years of ratification by the States.
Each year, the budget deficit would be
reduced by 20 percent, until the Fed-
eral budget is balanced. This is a
phased-in approach, which is realistic
and provides needed time for Congress
to amend the budget and appropria-
tions processes to provide for a bal-
anced budget. I fully understand that
national and global events can signifi-
cantly affect our country’s budgetary
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needs. Thus, I have included a provi-
sion that allows for a waiver in the
event of war. However, to ensure defi-
cits resulting from a war do not con-
tinue in perpetuity, the provision pro-
vides for a 5-year window following the
end of the conflict to reduce any defi-
cits that may have accumulated.

Domestic catastrophes can also
wreak havoc on the Federal Govern-
ment’s budget, as well as those of the
States in Louisiana, Mississippi and, to
some extent Florida, which we have re-
cently seen devastated by hurricanes.
To address such circumstances, the res-
olution also includes a provision that
would allow expenditures in excess of
revenues, provided three-fifths of each
House of Congress approves, which I
think Congress would have done in
these situations if this were in effect
last year and presently.

Now the risks of budget deficits and
national debt are well known: the col-
lapse of the dollar, a significant reduc-
tion in national savings, and the in-
ability to fund programs vital to the
Nation’s security and well-being. It
also means if you are putting in more
and more tax revenues to finance the
debt, there is less money there for key
areas such as national defense, home-
land security, education, research in
science, and also engineering. So to
prevent these events, we need an insti-
tutional mechanism to get this over-
spending under control.

Based on past performance, it will
take, of course, a change in the Con-
stitution. To paraphrase Thomas Jef-
ferson, we need to bind the Congress
with a change in the Constitution to
prevent present Congresses from bur-
dening future generations with per-
petual debt.

I believe all of us, if we look at it se-
riously and responsibly, recognize and
grasp the seriousness of this problem. I
am hopeful that this Senate will be
able to make the difficult choices to
make sure that the next generation of
Americans is not burdened with over-
whelming debt or higher taxes from a
burdensome, large Federal Govern-
ment. A balanced budget amendment
to the Constitution, I sincerely believe
from my experiences as Governor of
the Commonwealth of Virginia, will be
a very valuable, useful, and effective
tool in making that goal a reality. The
same applies to the line-item veto au-
thority for the President. I also believe
very strongly that this Senate and the
other body, the House, can get the ap-
propriations bills done on time by Oc-
tober 1. If not, I think paychecks ought
to be withheld until it is done.

So I hope that my colleagues recog-
nize the seriousness, the importance,
and the urgency of these responsible
measures, these ideas. These measures
include getting our fiscal house in
order, protecting the taxpayers from
tax increases in the future, and making
sure this country is the world capital
of innovation. These measures include
investment by the private sector, more
competitiveness compared to other
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countries because of lower taxes, Fed-
eral regulatory policies, sound energy
policy with more development and ex-
ploration here at home, as well as
using clean coal and advanced nuclear
and biofuels and new technologies. We
also must make sure our fiscal house is
in order for Americans to compete and
succeed in the future.

I urge my colleagues to consider this
resolution and join me in this effort for
America’s future.

———

AMENDMENTS SUBMITTED AND
PROPOSED

SA 2889. Mr. FRIST (for Mr. SPECTER) pro-
posed an amendment to the bill H.R. 32, to
amend title 18, United States Code, to pro-
vide criminal penalties for trafficking in
counterfeit marks.

SA 2890. Mr. FRIST (for Ms. COLLINS) pro-
posed an amendment to the bill S. 1777, to
provide relief for the victims of Hurricane
Katrina.

——
TEXT OF AMENDMENTS

SA 2889. Mr. FRIST (for Mr. SPEC-
TER) proposed an amendment to the
bill H.R. 32, to amend title 18, United
States Code, to provide criminal pen-
alties for trafficking in counterfeit
marks; as follows:

Strike all after the enacting clause and in-
sert the following:

SECTION 1. TRAFFICKING IN COUNTERFEIT
MARKS.

(a) SHORT TITLE; FINDINGS.—

(1) SHORT TITLE.—This section may be
cited as the ‘““‘Stop Counterfeiting in Manu-
factured Goods Act”.

(2) FINDINGS.—The Congress finds that—

(A) the United States economy is losing
millions of dollars in tax revenue and tens of
thousands of jobs because of the manufac-
ture, distribution, and sale of counterfeit
goods;

(B) the Bureau of Customs and Border Pro-
tection estimates that counterfeiting costs
the United States $200 billion annually;

(C) counterfeit automobile parts, including
brake pads, cost the auto industry alone bil-
lions of dollars in lost sales each year;

(D) counterfeit products have invaded nu-
merous industries, including those producing
auto parts, electrical appliances, medicines,
tools, toys, office equipment, clothing, and
many other products;

(E) ties have been established between
counterfeiting and terrorist organizations
that use the sale of counterfeit goods to
raise and launder money;

(F) ongoing counterfeiting of manufac-
tured goods poses a widespread threat to
public health and safety; and

(G) strong domestic criminal remedies
against counterfeiting will permit the
United States to seek stronger
anticounterfeiting provisions in bilateral
and international agreements with trading
partners.

(b) TRAFFICKING IN COUNTERFEIT MARKS.—
Section 2320 of title 18, United States Code,
is amended as follows:

(1) Subsection (a) is amended by inserting
after ‘‘such goods or services’ the following:
‘. or intentionally traffics or attempts to
traffic in labels, patches, stickers, wrappers,
badges, emblems, medallions, charms, boxes,
containers, cans, cases, hangtags, docu-
mentation, or packaging of any type or na-
ture, knowing that a counterfeit mark has
been applied thereto, the use of which is
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likely to cause confusion, to cause mistake,
or to deceive,”.

(2) Subsection (b) is amended to read as
follows:

‘“(b)(1) The following property shall be sub-
ject to forfeiture to the United States and no
property right shall exist in such property:

‘“(A) Any article bearing or consisting of a
counterfeit mark used in committing a vio-
lation of subsection (a).

‘(B) Any property used, in any manner or
part, to commit or to facilitate the commis-
sion of a violation of subsection (a).

‘“(2) The provisions of chapter 46 of this
title relating to civil forfeitures, including
section 983 of this title, shall extend to any
seizure or civil forfeiture under this section.
At the conclusion of the forfeiture pro-
ceedings, the court, unless otherwise re-
quested by an agency of the United States,
shall order that any forfeited article bearing
or consisting of a counterfeit mark be de-
stroyed or otherwise disposed of according to
law.

““(3)(A) The court, in imposing sentence on
a person convicted of an offense under this
section, shall order, in addition to any other
sentence imposed, that the person forfeit to
the United States—

‘(i) any property constituting or derived
from any proceeds the person obtained, di-
rectly or indirectly, as the result of the of-
fense;

‘“(ii) any of the person’s property used, or
intended to be used, in any manner or part,
to commit, facilitate, aid, or abet the com-
mission of the offense; and

‘(iii) any article that bears or consists of
a counterfeit mark used in committing the
offense.

‘“(B) The forfeiture of property under sub-
paragraph (A), including any seizure and dis-
position of the property and any related judi-
cial or administrative proceeding, shall be
governed by the procedures set forth in sec-
tion 413 of the Comprehensive Drug Abuse
Prevention and Control Act of 1970 (21 U.S.C.
853), other than subsection (d) of that sec-
tion. Notwithstanding section 413(h) of that
Act, at the conclusion of the forfeiture pro-
ceedings, the court shall order that any for-
feited article or component of an article
bearing or consisting of a counterfeit mark
be destroyed.

‘“(4) When a person is convicted of an of-
fense under this section, the court, pursuant
to sections 3556, 3663A, and 3664, shall order
the person to pay restitution to the owner of
the mark and any other victim of the offense
as an offense against property referred to in
section 3663A(c)(1)(A)({1).

“(5) The term ‘victim’, as used in para-
graph (4), has the meaning given that term
in section 3663A(a)(2).”.

(3) Subsection (e)(1) is amended—

(A) by striking subparagraph (A) and in-
serting the following:

‘“(A) a spurious mark—

‘(i) that is used in connection with traf-
ficking in any goods, services, labels, patch-
es, stickers, wrappers, badges, emblems, me-
dallions, charms, boxes, containers, cans,
cases, hangtags, documentation, or pack-
aging of any type or nature;

‘‘(ii) that is identical with, or substantially
indistinguishable from, a mark registered on
the principal register in the United States
Patent and Trademark Office and in use,
whether or not the defendant knew such
mark was so registered;

‘“(iii) that is applied to or used in connec-
tion with the goods or services for which the
mark is registered with the United States
Patent and Trademark Office, or is applied
to or consists of a label, patch, sticker, wrap-
per, badge, emblem, medallion, charm, box,
container, can, case, hangtag, documenta-
tion, or packaging of any type or nature that
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is designed, marketed, or otherwise intended
to be used on or in connection with the goods
or services for which the mark is registered
in the United States Patent and Trademark
Office; and

“(iv) the use of which is likely to cause
confusion, to cause mistake, or to deceive;
or’’; and

(B) by amending the matter following sub-
paragraph (B) to read as follows:

“but such term does not include any mark or
designation used in connection with goods or
services, or a mark or designation applied to
labels, patches, stickers, wrappers, badges,
emblems, medallions, charms, boxes, con-
tainers, cans, cases, hangtags, documenta-
tion, or packaging of any type or nature used
in connection with such goods or services, of
which the manufacturer or producer was, at
the time of the manufacture or production in
question, authorized to use the mark or des-
ignation for the type of goods or services so
manufactured or produced, by the holder of
the right to use such mark or designation.”.

(4) Section 2320 is further amended—

(A) by redesignating subsection (f) as sub-
section (g); and

(B) by inserting after subsection (e) the fol-
lowing:

“(f) Nothing in this section shall entitle
the United States to bring a criminal cause
of action under this section for the repack-
aging of genuine goods or services not in-
tended to deceive or confuse.”.

(¢) SENTENCING GUIDELINES.—

(1) REVIEW AND AMENDMENT.—Not later
than 180 days after the date of enactment of
this Act, the United States Sentencing Com-
mission, pursuant to its authority under sec-
tion 994 of title 28, United States Code, and
in accordance with this subsection, shall re-
view and, if appropriate, amend the Federal
sentencing guidelines and policy statements
applicable to persons convicted of any of-
fense under section 2318 or 2320 of title 18,
United States Code.

(2) AUTHORIZATION.—The TUnited States
Sentencing Commission may amend the Fed-
eral sentencing guidelines in accordance
with the procedures set forth in section 21(a)
of the Sentencing Act of 1987 (28 U.S.C. 994
note) as though the authority under that
section had not expired.

(3) RESPONSIBILITIES OF UNITED STATES SEN-
TENCING COMMISSION.—In carrying out this
subsection, the United States Sentencing
Commission shall determine whether the
definition of ‘‘infringement amount’” set
forth in application note 2 of section 2B5.3 of
the Federal sentencing guidelines is ade-
quate to address situations in which the de-
fendant has been convicted of one of the of-
fenses listed in paragraph (1) and the item in
which the defendant trafficked was not an
infringing item but rather was intended to
facilitate infringement, such as an anti-cir-
cumvention device, or the item in which the
defendant trafficked was infringing and also
was intended to facilitate infringement in
another good or service, such as a counter-
feit label, documentation, or packaging, tak-
ing into account cases such as U.S. v. Sung,
87 F.3d 194 (7th Cir. 1996).

SEC. 2. TRAFFICKING DEFINED.

(a) SHORT TITLE.—This section may be
cited as the ‘‘Protecting American Goods
and Services Act of 2005”°.

(b) COUNTERFEIT GOODS OR SERVICES.—Sec-
tion 2320(e) of title 18, United States Code, is
amended—

(1) by striking paragraph (2) and inserting
the following:

‘“(2) the term ‘traffic’ means to transport,
transfer, or otherwise dispose of, to another,
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for purposes of commercial advantage or pri-
vate financial gain, or to make, import, ex-
port, obtain control of, or possess, with in-
tent to so transport, transfer, or otherwise
dispose of;”’;

(2) by redesignating paragraph (3) as para-
graph (4); and

(3) by inserting after paragraph (2) the fol-
lowing:

‘(3) the term ‘financial gain’ includes the
receipt, or expected receipt, of anything of
value; and”.

(¢) CONFORMING AMENDMENTS.—

(1) SOUND RECORDINGS AND MUSIC VIDEOS OF
LIVE MUSICAL PERFORMANCES.—Section
2319A(e) of title 18, United States Code, is
amended by striking paragraph (2) and in-
serting the following:

‘(2) the term ‘traffic’ has the same mean-
ing as in section 2320(e) of this title.”’.

(2) COUNTERFEIT LABELS FOR
PHONORECORDS, COMPUTER PROGRAMS, ETC.—
Section 2318(b) of title 18, United States
Code, is amended by striking paragraph (2)
and inserting the following:

‘(2) the term ‘traffic’ has the same mean-
ing as in section 2320(e) of this title;”.

(3) ANTI-BOOTLEGGING.—Section 1101 of title
17, United States Code, is amended by strik-
ing subsection (b) and inserting the fol-
lowing:

““(b) DEFINITION.—In this section, the term
‘traffic’ has the same meaning as in section
2320(e) of title 18.”.

SA 2890. Mr. FRIST (for Ms. COLLINS)
proposed an amendment to the bill S.
1777, to provide relief for the victims of
Hurricane Katrina; as follows:

Strike all after the enacting clause and in-
sert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Katrina
Emergency Assistance Act of 2005,

SEC. 2. UNEMPLOYMENT ASSISTANCE.

(a) IN GENERAL.—Notwithstanding section
410 of the Robert T. Stafford Disaster Relief
and Emergency Assistance Act (42 U.S.C.
5177), in providing assistance under that sec-
tion to individuals unemployed as a result of
Hurricane Katrina—

(1) the President shall accept applications
for assistance during—

(A) the 90-day period beginning on the date
on which the applicable major disaster was
declared; or

(B) such longer period as may be estab-
lished by the President; and

(2) subject to subsection (b), the President
shall provide assistance to any unemployed
individual, to the extent the individual is
not entitled to unemployment compensation
under any Federal or State law, until that
individual is reemployed in a suitable posi-
tion.

(b) LIMITATION FOR PERIOD OF ASSIST-
ANCE.—The total amount of assistance pay-
able to an individual under subsection (a)
may not exceed payments based on a 39-week
period of unemployment.

SEC. 3. REIMBURSEMENT FOR PURCHASES.

(a) DEFINITIONS.—In this section:

(1) DISASTER PERIOD.—The term ‘‘disaster
period” means, with respect to any State
that includes an area for which a major dis-
aster has been declared in accordance with
section 401 of the Robert T. Stafford Disaster
Relief and Emergency Assistance Act (42
U.S.C. 5170) as a result of Hurricane Katrina
or Hurricane Rita, the period beginning on
the earliest date on which any area of the
State was so declared and ending on the lat-
est date for which any such declaration of an
area of the State terminates.

(2) KATRINA OR RITA SURVIVOR.—The term
“Katrina or Rita Survivor’” means an indi-
vidual who—
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(A) resides in an area for which a major
disaster has been declared in accordance
with 401 of the Robert T. Stafford Disaster
Relief and Emergency Assistance Act (42
U.S.C. 5170) as a result of Hurricane Katrina
or Hurricane Rita; or

(B) resided in an area described in subpara-
graph (A) during the 7 days immediately pre-
ceding the date of declaration of a major dis-
aster described in subparagraph (A).

(3) MAJOR DISASTER.—The term ‘‘major dis-
aster’” has the meaning given the term in
section 102 of the Robert T. Stafford Disaster
Relief and Emergency Assistance Act (42
U.S.C. 5122).

(b) REIMBURSEMENT.—

(1) IN GENERAL.—Notwithstanding any
other provision of law, the President may re-
imburse a community for each purchase of
supplies (such as food, personal hygiene
products, linens, and clothing) distributed to
Katrina or Rita Survivors.

(2) ELIGIBLE PURCHASES.—Reimbursement
under paragraph (1) shall be available only
with respect to supplies that—

(A) are purchased with taxpayer dollars;
and

(B) would otherwise be eligible for reim-
bursement if purchased by a Katrina or Rita
Survivor.

(¢) PERIOD OF APPLICABILITY.—This section
and the authority provided by this section
apply only to a community assisting Katrina
or Rita Survivors from a State during the
disaster period of the State.

SEC. 4. INTERNATIONAL STUDENTS DISPLACED
BY KATRINA.

It is the sense of Congress that the Bureau
of Immigration and Customs Enforcement
within the Department of Homeland Secu-
rity should suspend or refrain from initi-
ating removal proceedings for international
students and scholars who are deportable
solely due to their inability to fulfill the
terms of their visas as a result of a national
disaster, such as Hurricane Katrina.

SEC. 5. CONTRACTING AUTHORITY.

Not later than 90 days after the date of en-
actment of this Act, the Secretary of Home-
land Security, acting through the Under Sec-
retary for Emergency Preparedness, shall
propose new inspection guidelines that pro-
hibit an inspector from entering into a con-
tract with any individual or entity for whom
the inspector performs an inspection for pur-
poses of determining eligibility for assist-
ance from the Federal Emergency Manage-
ment Agency.

——————

NOTICES OF HEARINGS/MEETINGS
COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. DOMENICI. Mr. President, I
would like to announce for the infor-
mation of the Senate and the public
that a hearing has been scheduled be-
fore the Committee on Energy and Nat-
ural Resources.

The hearing will he held on Wednes-
day, February 28, 2006, at 10 a.m. in
Room SD-366 of the Dirksen Senate Of-
fice Building.

The purpose of the hearing is to re-
view the proposed fiscal year 2007 For-
est Service budget.

Because of the limited time available
for the hearing, witnesses may testify
by invitation only. However, those
wishing to submit written testimony
for the hearing record should send two
copies of their testimony to the Com-
mittee on Energy and Natural Re-
sources, United States Senate, Wash-
ington, DC 20510-6150.
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For further information, please con-
tact Frank Gladics (202-224-2878), Eliza-
beth Abrams (202-224-0537) or Sara
Zecher (202-224-8276) of the Committee
staff.

——————

AUTHORITIES FOR COMMITTEES
TO MEET

COMMITTEE ON ARMED SERVICES
Mr. SUNUNU. Mr. President, I ask
unanimous consent that the Com-
mittee on Armed Services be author-
ized to meet during the session of the
Senate on February 15, 2006, at 9:30
a.m., in open session to consider the
following nominations: Honorable
Preston M. Geren to be Under Sec-
retary of the Army; Honorable Michael
L. Dominguez to be Deputy Under Sec-
retary of Defense for Personnel and
Readiness; Mr. James 1. Finley to be
Deputy Under Secretary of Defense for
Acquisition and Technology; and Mr.
Thomas P. D’Agostino to be Deputy
Administrator for Defense Programs,
National Nuclear Security Administra-
tion.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON BANKING, HOUSING, AND URBAN
AFFAIRS
Mr. SUNUNU. Mr. President, I ask
unanimous consent that the Com-
mittee on Banking, Housing, and
Urban Affairs be authorized to meet
during the session of the Senate on
February 15, 2006, at 10 a.m., to conduct
a hearing on ‘‘Rebuilding Needs in
Katrina-Impacted Areas.”
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON COMMERCE, SCIENCE, AND
TRANSPORTATION
Mr. SUNUNU. Mr. President, I ask
unanimous consent that the Com-
mittee on Commerce, Science, and
Transportation be authorized to meet
on Wednesday, February 15, 2006, at 10
a.m., on Video Franchising.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON COMMERCE, SCIENCE, AND
TRANSPORTATION
Mr. SUNUNU. Mr. President, I ask
unanimous consent that the Com-
mittee on Commerce, Science, and
Transportation be authorized to meet
on Wednesday, February 15, 2006, at 2:30
p.m., on Nanotechnology.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON ENERGY AND NATURAL
RESOURCES
Mr. SUNUNU. Mr. President, I ask
unanimous consent that the Com-
mittee on Energy and Natural Re-
sources be authorized to meet during
the session of the Senate on Wednes-
day, February 15 at 10:30 a.m. The pur-
pose of this hearing is to receive testi-
mony regarding S. 2197 to improve the
global competitiveness of the United
States in science and energy tech-
nology, to strengthen basic research
programs at the Department of Energy,
and to provide support for mathe-
matics and science education at all lev-
els through the resources available
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through the Department of Energy, in-
cluding at the national laboratories.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON ENVIRONMENT AND PUBLIC

WORKS

Mr. SUNUNU. Mr. President, I ask
unanimous consent that the Com-
mittee on Environment and Public
Works be authorized to hold a business
meeting on February 15, 2006 at 9:30
a.m. to consider the following agenda:

Agenda

Nominations: Terrence L. Bracy—
Nominee to a position on the Board of
Trustees at the Morris K. Udall Schol-
arship and Excellence in National En-
vironmental Foundation and the fol-
lowing 6 to Members of the Board of
Directors of the Tennessee Valley Au-
thority: Dennis C. Bottorff, Robert M.
Duncan, Susan Richardson Williams,
William B. Sansom, Howard A.
Thrailkill, and Donald R. DePriest.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON ENVIRONMENT AND PUBLIC

WORKS

Mr. SUNUNU. Mr. President, I ask
unanimous consent that the Com-
mittee on Environment and Public
Works be authorized to hold a hearing
on February 15, 2006 at 9:356 a.m. to re-
ceive testimony on EPA’s proposed
Budget for FY 2007.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON FOREIGN RELATIONS

Mr. SUNUNU. Mr. President, I ask
unanimous consent that the Com-
mittee on Foreign Relations be author-
ized to meet during the session of the
Senate on Wednesday, February 15,
2006, at 9:45 a.m. to hold a hearing on
the President’s Budget for Foreign Af-
fairs and a business meeting.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON HOMELAND SECURITY AND
GOVERNMENTAL AFFAIRS

Mr. SUNUNU. Mr. President, I ask
unanimous consent that the Com-
mittee on Homeland Security and Gov-
ernmental Affairs be authorized to
meet on Wednesday, February 15, 2006,
at 11:15 a.m. for a hearing titled, ‘‘Hur-
ricane Katrina: The Homeland Security
Department’s Preparation and Re-
sponse.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON THE JUDICIARY

Mr. SUNUNU. Mr. President, I ask
unanimous consent that the Com-
mittee on the Judiciary be authorized
to meet to conduct a hearing on ‘‘Judi-
cial Nominations” on Wednesday, Feb-
ruary 15, 2006 at 10 a.m. in the Dirksen
Senate Office Building Room 226.

Witness

Panel I: Members of Congress, TBA.

Panel II: Stephen G. Larson to be
United States District Judge for the
Central District of California; Jack
Zouhary to be United States District
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Judge for the Northern District of
Ohio; and John F. Clark to be Director
of the United States Marshals Service.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SELECT COMMITTEE ON INTELLIGENCE

Mr. SUNUNU. Mr. President, I ask
unanimous consent that the Select
Committee on Intelligence be author-
ized to meet during the session of the
Senate on February 15, 2006 at 2:30 p.m.
to hold a closed briefing.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON EMPLOYMENT AND
WORKPLACE SAFETY

Mr. SUNUNU. Mr. President, I ask
unanimous consent that the Sub-
committee on Employment and Work-
place Safety, be authorized to hold a
hearing during the session of the Sen-
ate on Wednesday, February 15 at 10
a.m. in SD-430.

The PRESIDING OFFICER. Without
objection, it is so ordered.
SUBCOMMITTEE ON PUBLIC LANDS AND FORESTS

Mr. SUNUNU. Mr. President, I ask
unanimous consent that the Sub-
committee on Public Lands and For-
ests be authorized to meet during the
session of the Senate on Wednesday,
February 15 at 2:30 p.m. The purpose of
the hearing is to review the progress
made on the development of interim
and long-term plans for use of fire re-
tardant aircraft in Federal wildfire
suppression operations.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————
PRIVILEGES OF THE FLOOR

Mr. FEINGOLD. Mr. President, I ask
unanimous consent that floor privi-
leges be granted, during the consider-
ation of S. 2271, H.R. 3199, to Bob
Schiff, Lara Flynt, Paul Weinberger,
Mary Irvine, and Sumner Slichter.

The PRESIDING OFFICER. Without
objection, it is so ordered.

STOP COUNTERFEITING IN
MANUFACTURED GOODS ACT

Mr. FRIST. Mr. President, I ask
unanimous consent that the Com-
mittee on the Judiciary be discharged
from further consideration of H.R. 32
and that the Senate proceed to its im-
mediate consideration.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will state the bill by title.

The bill clerk read as follows:

A Dbill (H.R. 32) to amend title 18 United
States Code, to provide criminal penalties
for trafficking in counterfeit marks.

There being no objection, the Senate
proceeded to consider the bill.

Mr. SPECTER. Mr. President, I want
to take a moment to speak about H.R.
32, the Stop Counterfeiting in Manufac-
tured Goods Act of 2005, sponsored by
Representative KNOLLENBERG and 59
House cosponsors. The counterfeiting
of goods bearing American held trade-
marks is an important problem that I
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am committed to fighting, as reflected
by my sponsoring S. 1699, the Senate
companion bill to H.R. 32, earlier this
year with Senator LEAHY and Senators
ALEXANDER, BAYH, BROWNBACK,
COBURN, CORNYN, DEWINE, DURBIN,
FEINGOLD, FEINSTEIN, HATCH, KYL,
LEVIN, REED, STABENOW, and
VOINOVICH.

H.R. 32, the Stop Counterfeiting in
Manufactured Goods Act of 2005 ad-
dresses a problem that has reached epi-
demic proportions as a result of a loop-
hole in our criminal code: the traf-
ficking in counterfeit labels. Criminal
law currently prohibits the trafficking
in counterfeit trademarks ‘‘on or in
connection with goods or services.”
However, it does not prohibit the traf-
ficking in the counterfeit marks them-
selves. As such, there is nothing in cur-
rent law to prohibit an individual from
selling counterfeit labels bearing oth-
erwise protected trademarks within
the United States.

This loophole was exposed by the
Tenth Circuit Court of Appeals in
United States v. Giles, 213 F.3d 1247 (10th
Cir. 2000). In this case, the United
States prosecuted the defendant for
manufacturing and selling counterfeit
Dooney & Bourke labels that third par-
ties could later affix to generic purses.
Examining title 18, section 2320, of the
United States Code, the Tenth Circuit
held that persons who sell counterfeit
trademarks that are not actually at-
tached to any ‘‘goods or services’’ do
not violate the Federal criminal trade-
mark infringement statute. Since the
defendant did not attach counterfeit
marks to ‘‘goods or services,’”’ the court
found that the defendant did not run
afoul of the criminal statute as a mat-
ter of law. Thus, someone caught red-
handed with counterfeit trademarks
walked free.

H.R. 32 closes this loophole by
amending title 18, section 2320 of the
United States Code to criminally pro-
hibit the trafficking, or attempt to
traffic, in ‘‘labels, patches, stickers”
and generally any item to which a
counterfeit mark has been applied. In
so doing, H.R. 32 provides U.S. Depart-
ment of Justice prosecutors with the
means not only to prosecute individ-
uals trafficking in counterfeit goods or
services, but also individuals traf-
ficking in labels, patches, and the like
that are later applied to goods.

Congress must act expeditiously to
protect U.S. held trademarks to the
fullest extent of the law. The recent 10-
count indictment of four Massachu-
setts residents of conspiracy to traffic
in approximately $1.4 million of coun-
terfeit luxury goods in the case of U.S.
v. Luong et al., 2006 D. Mass. under-
scores the need for this legislation. Ac-
cording to the indictment, law enforce-
ment officers raided self-storage units
earlier this year and found the units to
hold approximately 12,231 counterfeit
handbags; 7,661 counterfeit wallets;
more than 17,000 generic handbags and
wallets; and enough counterfeit labels
and medallions to turn more than
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50,000 generic handbags and wallets
into counterfeits. Although the U.S.
Attorneys Office was able to pursue
charges of trafficking and attempting
to traffic in counterfeit handbags and
wallets, they were not able to bring
charges for trafficking and attempting
to traffic in the more than 50,000 coun-
terfeit labels and medallions. As such,
these defendants will escape prosecu-
tion that would have otherwise been il-
legal if they had only been attached to
an otherwise generic bag. This simply
does not make sense. Had the Stop
Counterfeiting in Manufactured Goods
Act of 2005 been in effect at the time of
indictment, U.S. prosecutors would
have been able to bring charges against
the defendants for trafficking and at-
tempting to traffic in not only counter-
feit goods, but also counterfeit labels.

As Assistant Attorney General Alice
Fisher said:

Those who manufacture and sell counter-
feit goods steal business from honest mer-
chants, confuse or defraud honest consumers,
and illegally profit on the backs of honest
American workers and entrepreneurs.

This point is underscored by the Bu-
reau of Customs and Border Protection
estimate that trafficking in counter-
feit goods costs the United States ap-
proximately $200 to $2560 million annu-
ally. With each passing year, the
United States loses millions of dollars
in tax revenues to the sale of counter-
feit goods. Further, each counterfeit
item that is manufactured overseas
and distributed in the United States
costs American workers tens of thou-
sands of jobs. With counterfeit goods
making up a growing 5 to 7 percent of
world trade, this is a problem that we
can no longer ignore.

To be sure, counterfeiting is not lim-
ited to the popular designer goods that
we have all seen sold on corners of just
about every major metropolitan city in
the United States. Counterfeiting has a
devastating impact on a broad range of
industries. In fact, for almost every le-
gitimate product manufactured and
sold within the United States, there is
a parallel counterfeit product being
sold for no more than half the price.
These counterfeit products range from
children’s toys to clothing to Christ-
mas tree lights. More frightening are
the thousands of counterfeit auto-
mobile parts, batteries, and electrical
equipment that are being manufac-
tured and placed into the stream of
commerce with each passing day. I am
told that the level of sophistication in
counterfeiting has reached the point
that you can no longer distinguish be-
tween the real and the counterfeit good
or label with the naked eye. However,
just because these products look the
same does not mean that they have the
same quality characteristics. The
counterfeit products are not subject to
the same quality controls of legitimate
products, resulting in items that are
lower in quality and likely to fall
apart. In fact, counterfeit products
could potentially kill unsuspecting
American consumers.
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In addition to closing the ‘‘counter-
feit label loophole,” the Stop Counter-
feiting in Manufactured Goods Act
strengthens the criminal code and pro-
vides heightened penalties for those
trafficking in counterfeit marks. Cur-
rent law does not provide for the sei-
zure and forfeiture of counterfeit trade-
marks, whether they are attached to
goods or not. Therefore, many times
such counterfeit goods are seized one
day, only to be returned and sold to an
unsuspecting public. To ensure that in-
dividuals engaging in the practice of
trafficking in counterfeit marks can-
not reopen their doors, H.R. 32 estab-
lishes procedures for the mandatory
seizure, forfeiture, and destruction of
counterfeit marks prior to a convic-
tion. Further, it provides for proce-
dures for the mandatory forfeiture and
destruction of property derived from or
used to engage in the trafficking of
counterfeit marks.

When this legislation was sent over
to the Senate from the House, concerns
were raised to Senator LEAHY and my-
self about the language in Section
2(bbb)(1)(B) of this bill pertaining to
the forfeiture authority of the U.S. De-
partment of Justice. In focusing our at-
tention to this section, we discussed
the scope of the facilitation language,
which parallels the drug and money
laundering forfeiture language in 21
U.S.C. 853 and 18 U.S.C. 982, respec-
tively, and how it might relate to
Internet marketplace companies,
search engines, and ISPs. Specifically,
we were aware of concerns regarding
the potential misapplication of the fa-
cilitation language in Section 2(b)(1)(B)
to pursue forfeiture and seizure pro-
ceedings against responsible Internet
marketplace companies that serve as
third-party intermediaries to online
transactions.

Mr. LEAHY. Mr. President, Section
2(b)(1)(B) authorizes U.S. Attorneys to
pursue civil in rem forfeiture pro-
ceedings against ‘‘any property used, in
any manner or part, to commit or to
facilitate the commission of a viola-
tion of subsection (a).”” The intent of
this language is to provide attorneys
and prosecutors with the authority to
bring a civil forfeiture action against
the property of bad actors who are fa-
cilitating trafficking or attempts to
traffic in counterfeit marks. The for-
feiture authority in Section 2(b)(1)(B)
cannot be used to pursue forfeiture and
seizure proceedings against the com-
puter equipment, website or network of
responsible Internet marketplace com-
panies, who serve solely as a third
party to transactions and do not tailor
their services or their facilities to the
furtherance of trafficking or attempts
to traffic in counterfeit marks. How-
ever, these Internet marketplace com-
panies must make demonstrable good-
faith efforts to combat the use of their
systems and services to traffic in coun-
terfeit marks. Companies must estab-
lish and implement procedures to take
down postings that contain or offer to
sell goods, services, labels, and the like
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in violation of this act upon being
made aware of the illegal nature of
these items or services.

It is the irresponsible culprits that
must be held accountable. Those who
profit from another’s innovation have
proved their creativity only at escap-
ing responsibility for their actions. As
legislators it is important that we pro-
vide law enforcement with the tools
needed to capture these thieves.

I say to Senator SPECTER, it is also
my understanding that the U.S. Sen-
tencing Commission recently promul-
gated new Federal sentencing guide-
lines to account for the changes in how
intellectual property crimes are com-
mitted. Could the Senator clarify for
the record why we have authorized the
U.S. Sentencing Commission to further
amend the Federal sentencing guide-
lines and policy statements for crimes
committed in violation of title 18, sec-
tion 2318 or 2320, of the United States
Code?

Mr. SPECTER. I say to Senator
LEAHY, as the Senator is aware, peri-
odically Congress directs the Sen-
tencing Commission to update the Fed-
eral sentencing guidelines upon the
periodic directive of Congress to reflect
and account for changes in the manner
in which intellectual property offenses
are committed. The recent amend-
ments to which you refer were promul-
gated by the Sentencing Commission
pursuant to the authorization in the
Family Entertainment and Copyright
Act of 2005, also known as FECA. These
amendments to the Federal sentencing
guidelines, which took effect on Octo-
ber 24, 2005, address changes in pen-
alties and definitions for intellectual
property rights crimes, particularly
those involving copyrighted pre-release
works and issues surrounding
‘“‘uploading.” For example, these guide-
lines provide for a 25 percent increase
in sentences for offenses involving pre-
release works. In addition, the Com-
mission revised its definition of
‘“uploading” to ensure that the guide-
lines are keeping up with technological
advances in this area.

I would like to make it clear for the
record that the directive to the Sen-
tencing Commission in section 3 of
H.R. 32 is not meant as disapproval of
the Commission’s recent actions in re-
sponse to FECA. Rather, section 3 cov-
ers other intellectual property rights
crimes that Congress believes it is time
for the Commission to revisit. Specifi-
cally, section 3 directs the Commission
to review the guidelines, and particu-
larly the definition of ‘‘infringement
amount,” to ensure that offenses in-
volving low-cost items like labels,
patches, medallions, or packaging that
are used to make counterfeit goods
that are much more expensive, are
properly punished. It also directs the
Commission to ensure that the penalty
provisions for offenses involving all
counterfeit goods or services, or de-
vices used to facilitate counterfeiting,
are properly addressed by the guide-
lines. As it did in response to the No
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Electronic Theft Act of 1997 and FECA,
I am confident that the Commission
will ensure that the Federal sentencing
guidelines provide adequate punish-
ment and deterrence for these very se-
rious offenses and I look forward to the
Commission’s response to this direc-
tive.

Mr. LEAHY. I say to Senator SPEC-
TER, thank you for that clarification.
As you are aware, there has been over-
whelming support for this legislation.
It has been very heartening to see such
overwhelming support for this impor-
tant bill. Counterfeiting is a threat to
America. It wreaks real harm on our
economy, our workers, and our con-
sumers. This bill is a tough bill that
will give law enforcement improved
tools to fight this form of theft. The
bill is short and straightforward, but
its impact should be profound and far
reaching.

Mr. SPECTER. At this point, I would
like to take this opportunity to thank
Representative JIM SENSENBRENNER,
chairman of the House Judiciary Com-
mittee, and Representative JOE
KNOLLENBERG for their leadership in
the House with regard to H.R. 32. In
January of 2005, Representative
KNOLLENBERG introduced H.R. 32 in the
House. When the bill was in committee,
he fostered negotiations between the
Department of Justice, the U.S. Cham-
ber of Commerce, and the International
Trademark Association to ensure that
it passed the House. I would also like
to thank my colleague Senator LEAHY,
ranking member of the Senate Judici-
ary Committee, and Senators ALEX-
ANDER, BAYH, BROWNBACK, COBURN,
CORNYN, DEWINE, DURBIN, FEINGOLD,
FEINSTEIN, HATCH, KYL, LEVIN, REED,
STABENOW, and VOINOVICH for their co-
sponsorship of S. 1699, the companion
legislation to H.R. 32. It is through the
hard work of all of these Members that
we were able to achieve truly bipar-
tisan support for language that will en-
sure the protection of American-held
trademarks.

Mr. LEAHY. Some of our most im-
portant legislation is produced not
only when we reach across the aisle in
the name of bipartisanship, but when
we work across Chambers and reach
true consensus. I would also like to
thank Senators ALEXANDER, BAYH,
BROWNBACK, COBURN, CORNYN, DEWINE,
DURBIN, FEINGOLD, FEINSTEIN, HATCH,
KyL, LEVIN, REED, STABENOW, and
VoINOoVICH for their cosponsorship of
the Senate companion legislation.
Counterfeiting is a serious problem
that does not lend itself to a quick and
easy solution. This legislation is an im-
portant step towards fighting counter-
feiting. I hope we can build on the suc-
cess of this law.

Mr. LEAHY. Mr. President, I am
pleased to join with Senator CORNYN in
another of our bipartisan efforts to im-
prove the lives of Americans through
effective and efficient Government.
The Protecting American Goods and
Services Act of 2005, which was passed
unanimously out of the Senate last No-
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vember as S. 1095, is now part of a
package that includes the Stop Coun-
terfeiting in Manufactured Goods Act,
which I co-sponsored with Senator
SPECTER as S. 1699. The Protecting
American Goods and Services Act
strengthens our ability to combat the
escalating problem of counterfeiting
worldwide. In order to effectively fight
intellectual property theft, we need
stiff penalties for counterfeiters and
those who are caught with counterfeit
goods with the intent to traffic their
false wares. Ours is a short bill—in-
deed, it is only two pages long—but it
will have global implications in the
fight against piracy.

Counterfeiting is a growing problem
that costs our economy hundreds of
billions of dollars every year and has
been linked to organized crime, includ-
ing terrorist organizations. According
to the International Anti-Counter-
feiting Coalition, counterfeit parts
have been discovered in helicopters
sold to NATO, in jet engines, bridge
joints, brake pads, and fasteners in
equipment designed to prevent nuclear
reactor meltdowns. The World Health
Organization estimates that the mar-
ket for counterfeit drugs is about $32
billion each year.

Several years ago, Senator HATCH
joined me in sponsoring the Anti-Coun-
terfeiting Consumer Protection Act of
1996, which addressed counterfeiting by
amending several sections of our crimi-
nal and tariff codes. That law made im-
portant changes, particularly by ex-
panding RICO, the Federal
antiracketeering law, to cover crimes
involving counterfeiting and copyright
and trademark infringement: Then, as
now, trafficking in counterfeit goods
hurts purchasers, State and Federal
Governments, and economies at every
level.

Perhaps most disturbingly, the U.S.
Customs Service reports that terrorists
have used transnational counterfeiting
operations to fund their activities: The
sale of counterfeit and pirated music,
movies, software, T-shirts, clothing,
and fake drugs ‘‘accounts for much of
the money the international terrorist
network depends on to feed its oper-
ations.”

Last year, as in years past, I worked
with Senator ALLEN on an amendment
to the Foreign Operations bill that pro-
vides the State Department with vital
resources to combat piracy of U.S.
goods abroad. The bill we ultimately
passed included $3 million for this im-
portant purpose. Yet more work both
at home and abroad remains. When you
consider that the economic impact of
tangible piracy in counterfeit goods is
estimated to be roughly $350 billion a
year and to constitute between 5 per-
cent and 7 percent of worldwide trade,
a few million dollars is a worthwhile
investment.

We have certainly seen how this form
of theft touches the lives of hard-work-
ing Vermonters. Burton Snowboards is
a small company, whose innovation has
made it an industry leader in
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snowboarding equipment and apparel.
Unfortunately, knock-off products car-
rying Burton’s name have been found
across the globe. Vanessa Price, a rep-
resentative of Burton, testified about
counterfeiting at the Judiciary Com-
mittee’s March 23, 2004, hearing on this
topic. In addition to learning about the
economic costs of counterfeiting, I
asked her after the hearing about the
risks posed to consumers by these
goods. Her answer was chilling:

In the weeks since my Senate testimony, I
discovered a shipment of counterfeit Burton
boots for sale through a discount sports out-
fit . . . After examining the poor quality of
the counterfeit boots, we determined that
anyone using the boots for snowboarding
risks injury due to a lack of reinforcement
and support in the product’s construction.

Customers and businesses lose out to
counterfeiters in other ways, too. SB
Electronics in Barre, VT, has seen its
capacitors reverse engineered and its
customers lost to inferior copycat mod-
els. Vermont Tubbs, a furniture manu-
facturer in Rutland, has seen its de-
signs copied, produced offshore with in-
ferior craftsmanship and materials,
and then reimported, so that the com-
pany is competing against cheaper
versions of its own products. And
Hubbardton Forge in Castleton, VT,
has seen its beautiful and original
lamps counterfeited and then sold
within the United States at prices—and
quality—far below their own. This is
wrong. It is unfair to consumers who
deserve the high quality goods they
think they are paying for, and it is un-
fair to innovators who play by the
rules and deserve to profit from their
labor.

This bill helps to combat this grow-
ing scourge.

S. 1095 criminalizes the possession of
counterfeit goods with the intent to
sell or traffic in those goods, and it ex-
pands the definition of ‘‘traffic’’ to in-
clude any distribution of counterfeits
with the expectation of gaining some-
thing of value—criminals should not be
able to skirt the law simply because
they barter illegal goods and services
in exchange for their illicit wares. Fi-
nally, the bill will criminalize the im-
portation and exportation of counter-
feit goods, as well as of bootleg copies
of copyrighted works into and out of
the United States.

By tying off these loopholes and im-
proving U.S. laws on counterfeiting, we
are sending a powerful message to the
criminals who belong in jail, and to our
innovators.

Mr. FRIST. Mr. President, I ask
unanimous consent that the Specter
substitute at the desk be agreed to, the
bill, as amended, be read the third time
and passed, the motion to reconsider be
laid on the table, and that any state-
ments thereon be printed in the
RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 2889) was agreed
to, as follows:
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(Purpose: To amend title 18, United States
Code, to provide criminal penalties for
trafficking in counterfeit marks, clarify
the prohibition on the trafficking in goods
or services, and for other purposes)

Strike all after the enacting clause and in-
sert the following:

SECTION 1. TRAFFICKING IN COUNTERFEIT

MARKS.

(a) SHORT TITLE; FINDINGS.—

(1) SHORT TITLE.—This section may be
cited as the ‘““Stop Counterfeiting in Manu-
factured Goods Act”.

(2) FINDINGS.—The Congress finds that—

(A) the United States economy is losing
millions of dollars in tax revenue and tens of
thousands of jobs because of the manufac-
ture, distribution, and sale of counterfeit
goods;

(B) the Bureau of Customs and Border Pro-
tection estimates that counterfeiting costs
the United States $200 billion annually;

(C) counterfeit automobile parts, including
brake pads, cost the auto industry alone bil-
lions of dollars in lost sales each year;

(D) counterfeit products have invaded nu-
merous industries, including those producing
auto parts, electrical appliances, medicines,
tools, toys, office equipment, clothing, and
many other products;

(E) ties have been established between
counterfeiting and terrorist organizations
that use the sale of counterfeit goods to
raise and launder money;

(F) ongoing counterfeiting of manufac-
tured goods poses a widespread threat to
public health and safety; and

(G) strong domestic criminal remedies
against counterfeiting will permit the
United States to seek stronger
anticounterfeiting provisions in bilateral
and international agreements with trading
partners.

(b) TRAFFICKING IN COUNTERFEIT MARKS.—
Section 2320 of title 18, United States Code,
is amended as follows:

(1) Subsection (a) is amended by inserting
after ‘‘such goods or services’” the following:
“, or intentionally traffics or attempts to
traffic in labels, patches, stickers, wrappers,
badges, emblems, medallions, charms, boxes,
containers, cans, cases, hangtags, docu-
mentation, or packaging of any type or na-
ture, knowing that a counterfeit mark has
been applied thereto, the use of which is
likely to cause confusion, to cause mistake,
or to deceive,”.

(2) Subsection (b) is amended to read as
follows:

““(b)(1) The following property shall be sub-
ject to forfeiture to the United States and no
property right shall exist in such property:

““(A) Any article bearing or consisting of a
counterfeit mark used in committing a vio-
lation of subsection (a).

‘“(B) Any property used, in any manner or
part, to commit or to facilitate the commis-
sion of a violation of subsection (a).

‘“(2) The provisions of chapter 46 of this
title relating to civil forfeitures, including
section 983 of this title, shall extend to any
seizure or civil forfeiture under this section.
At the conclusion of the forfeiture pro-
ceedings, the court, unless otherwise re-
quested by an agency of the United States,
shall order that any forfeited article bearing
or consisting of a counterfeit mark be de-
stroyed or otherwise disposed of according to
law.

““(3)(A) The court, in imposing sentence on
a person convicted of an offense under this
section, shall order, in addition to any other
sentence imposed, that the person forfeit to
the United States—

‘(i) any property constituting or derived
from any proceeds the person obtained, di-
rectly or indirectly, as the result of the of-
fense;
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‘‘(ii) any of the person’s property used, or
intended to be used, in any manner or part,
to commit, facilitate, aid, or abet the com-
mission of the offense; and

‘(iii) any article that bears or consists of
a counterfeit mark used in committing the
offense.

‘(B) The forfeiture of property under sub-
paragraph (A), including any seizure and dis-
position of the property and any related judi-
cial or administrative proceeding, shall be
governed by the procedures set forth in sec-
tion 413 of the Comprehensive Drug Abuse
Prevention and Control Act of 1970 (21 U.S.C.
853), other than subsection (d) of that sec-
tion. Notwithstanding section 413(h) of that
Act, at the conclusion of the forfeiture pro-
ceedings, the court shall order that any for-
feited article or component of an article
bearing or consisting of a counterfeit mark
be destroyed.

‘“(4) When a person is convicted of an of-
fense under this section, the court, pursuant
to sections 3556, 3663A, and 3664, shall order
the person to pay restitution to the owner of
the mark and any other victim of the offense
as an offense against property referred to in
section 3663A(c)(1)(A)(i).

‘“(6) The term ‘victim’, as used in para-
graph (4), has the meaning given that term
in section 3663A(a)(2).”.

(3) Subsection (e)(1) is amended—

(A) by striking subparagraph (A) and in-
serting the following:

‘“(A) a spurious mark—

‘(i) that is used in connection with traf-
ficking in any goods, services, labels, patch-
es, stickers, wrappers, badges, emblems, me-
dallions, charms, boxes, containers, cans,
cases, hangtags, documentation, or pack-
aging of any type or nature;

‘‘(ii) that is identical with, or substantially
indistinguishable from, a mark registered on
the principal register in the United States
Patent and Trademark Office and in use,
whether or not the defendant knew such
mark was so registered;

‘‘(iii) that is applied to or used in connec-
tion with the goods or services for which the
mark is registered with the United States
Patent and Trademark Office, or is applied
to or consists of a label, patch, sticker, wrap-
per, badge, emblem, medallion, charm, box,
container, can, case, hangtag, documenta-
tion, or packaging of any type or nature that
is designed, marketed, or otherwise intended
to be used on or in connection with the goods
or services for which the mark is registered
in the United States Patent and Trademark
Office; and

‘“(iv) the use of which is likely to cause
confusion, to cause mistake, or to deceive;
or’’; and

(B) by amending the matter following sub-
paragraph (B) to read as follows:

‘“‘but such term does not include any mark or
designation used in connection with goods or
services, or a mark or designation applied to
labels, patches, stickers, wrappers, badges,
emblems, medallions, charms, boxes, con-
tainers, cans, cases, hangtags, documenta-
tion, or packaging of any type or nature used
in connection with such goods or services, of
which the manufacturer or producer was, at
the time of the manufacture or production in
question, authorized to use the mark or des-
ignation for the type of goods or services so
manufactured or produced, by the holder of
the right to use such mark or designation.”’.

(4) Section 2320 is further amended—

(A) by redesignating subsection (f) as sub-
section (g); and

(B) by inserting after subsection (e) the fol-
lowing:

‘(f) Nothing in this section shall entitle
the United States to bring a criminal cause
of action under this section for the repack-
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aging of genuine goods or services not in-
tended to deceive or confuse.”.

(¢) SENTENCING GUIDELINES.—

(1) REVIEW AND AMENDMENT.—Not later
than 180 days after the date of enactment of
this Act, the United States Sentencing Com-
mission, pursuant to its authority under sec-
tion 994 of title 28, United States Code, and
in accordance with this subsection, shall re-
view and, if appropriate, amend the Federal
sentencing guidelines and policy statements
applicable to persons convicted of any of-
fense under section 2318 or 2320 of title 18,
United States Code.

(2) AUTHORIZATION.—The TUnited States
Sentencing Commission may amend the Fed-
eral sentencing guidelines in accordance
with the procedures set forth in section 21(a)
of the Sentencing Act of 1987 (28 U.S.C. 994
note) as though the authority under that
section had not expired.

(3) RESPONSIBILITIES OF UNITED STATES SEN-
TENCING COMMISSION.—In carrying out this
subsection, the United States Sentencing
Commission shall determine whether the
definition of ‘“infringement amount’” set
forth in application note 2 of section 2B5.3 of
the Federal sentencing guidelines is ade-
quate to address situations in which the de-
fendant has been convicted of one of the of-
fenses listed in paragraph (1) and the item in
which the defendant trafficked was not an
infringing item but rather was intended to
facilitate infringement, such as an anti-cir-
cumvention device, or the item in which the
defendant trafficked was infringing and also
was intended to facilitate infringement in
another good or service, such as a counter-
feit label, documentation, or packaging, tak-
ing into account cases such as U.S. v. Sung,
87 F.3d 194 (7th Cir. 1996).

SEC. 2. TRAFFICKING DEFINED.

(a) SHORT TITLE.—This section may be
cited as the ‘‘Protecting American Goods
and Services Act of 2005”°.

(b) COUNTERFEIT GOODS OR SERVICES.—Sec-
tion 2320(e) of title 18, United States Code, is
amended—

(1) by striking paragraph (2) and inserting
the following:

‘(2) the term ‘traffic’ means to transport,
transfer, or otherwise dispose of, to another,
for purposes of commercial advantage or pri-
vate financial gain, or to make, import, ex-
port, obtain control of, or possess, with in-
tent to so transport, transfer, or otherwise
dispose of;’’;

(2) by redesignating paragraph (3) as para-
graph (4); and

(3) by inserting after paragraph (2) the fol-
lowing:

‘(3) the term ‘financial gain’ includes the
receipt, or expected receipt, of anything of
value; and”.

(c) CONFORMING AMENDMENTS.—

(1) SOUND RECORDINGS AND MUSIC VIDEOS OF
LIVE MUSICAL PERFORMANCES.—Section
2319A(e) of title 18, United States Code, is
amended by striking paragraph (2) and in-
serting the following:

¢(2) the term ‘traffic’ has the same mean-
ing as in section 2320(e) of this title.”.

2) COUNTERFEIT LABELS FOR
PHONORECORDS, COMPUTER PROGRAMS, ETC.—
Section 2318(b) of title 18, United States
Code, is amended by striking paragraph (2)
and inserting the following:

‘(2) the term ‘traffic’ has the same mean-
ing as in section 2320(e) of this title;”.

(3) ANTI-BOOTLEGGING.—Section 1101 of title
17, United States Code, is amended by strik-
ing subsection (b) and inserting the fol-
lowing:

‘“(b) DEFINITION.—In this section, the term
‘traffic’ has the same meaning as in section
2320(e) of title 18.”.

The bill (H.R. 32), as amended, was
read the third time and passed.
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KATRINA EMERGENCY
ASSISTANCE ACT OF 2005

Mr. FRIST. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of calendar No. 229, S. 1777.

The PRESIDING OFFICER. The
clerk will report the bill by title.

A Dbill (S. 1777) to provide relief for the vic-
tims of Hurricane Katrina.

There being no objection, the Senate
proceeded to consider the bill.

Mr. LEIBERMAN. Mr. President, I
have been pleased to work with Sen-
ator COLLINS to draft and reach agree-
ment on this legislation to provide re-
lief for the victims of Hurricane
Katrina.

The package that the Senate is pass-
ing today does not contain everything
that I would like, but I think the provi-
sions of this bill will make a real dif-
ference for the families and their com-
munities.

The challenges facing our country in
the aftermath of Hurricane Katrina are
like nothing we have faced in modern
times—if ever.

This legislation has four parts.

First, this measure will provides an
additional 13 weeks of Federal Disaster
Unemployment Assistance for those
who lost their jobs because of Hurri-
cane Katrina, thereby extending the
duration of benefits from the current 26
weeks to 39 weeks. More than 46,000
gulf coast workers were left jobless as
a result of Hurricane Katrina, and this
legislation is urgently needed, as these
workers will run out of their 26 weeks
of Federal assistance starting March 4.

Those who qualify for Disaster Un-
employment Assistance, or DUA, gen-
erally do not qualify for regular unem-
ployment benefits. They mostly in-
clude the self-employed, like fisherman
and small business owners, who make
up a vital sector of the economy in the
gulf coast. Their weekly DUA assist-
ance, which corresponds to the
amounts provided in regular unemploy-
ment benefits in the States, is modest,
at best. In Louisiana, for example, the
weekly DUA benefit averages just $100
a week.

The version of this legislation that I
proposed on the Senate floor on Sep-
tember 15, 2005, would have also in-
creased the minimum DUA benefit to
$135 a week, or half the national aver-
age unemployment benefit, and that
was retained in our bill reported out of
the Homeland Security and Govern-
mental Affairs committee; the com-
promise amendment now before the
Senate leaves the benefit levels under
current statute unchanged.

The fact that so many families re-
main unemployed almost 6 months
after the storm is a grave reminder
that we as a Nation still have far to go
to realize our promise of hope to the
proud people of New Orleans and rest of
the gulf coast who suffered the worst
natural disaster this Nation has ever
known. Extending these limited bene-
fits by 13 weeks, just as we did for the
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families left jobless after the events of
September 11, is the least we can do to
allow these displaced families some
measure of security as they look for
work while facing mounting expenses
and countless other challenges in re-
building their lives and their commu-
nities.

In the current amendment, we added
language in section 2(a)(2) clarifying
what we understand to be the current
law regulating the DUA program—that
an individual is not eligible to collect
DUA at any given time if the indi-
vidual is, at the same time, eligible to
receive any other unemployment bene-
fits available under Federal or State
law. Individuals whose regular unem-
ployment benefits expire may then be
eligible to receive DUA if no other Fed-
eral or State jobless benefits are avail-
able. However, under no circumstances
can they collect more than the 39
weeks in total benefits. This provision
is consistent with current DUA law as
applied by the U.S. Department of
Labor. We are simply extending the
benefit period from 26 weeks under cur-
rent law to 39 weeks.

Two, the second provision in the bill
would allow communities to be reim-
bursed for buying certain supplies in
bulk—such as linens, cots, or
toiletries—and giving them out to indi-
vidual victims of either Hurricane
Katrina or Hurricane Rita.

Third, the bill expresses the sense of
Congress that international students
should not be deported solely due to
their inability to fulfill the terms of
their visas as a result of a national dis-
aster such as Katrina.

Fourth and finally, the legislation re-
quires that the Secretary of Homeland
Security must establish new inspection
guidelines saying that inspectors who
determine eligibility for FEMA assist-
ance may not enter into contracts with
those for whom they perform inspec-
tions.

This bill does not make all of the
changes to disaster assistance pro-
grams that I would have liked. But
that is the nature of compromise. In
my opinion, the Disaster Unemploy-
ment Assistance program, in par-
ticular, needs further strengthening. I
hope there may be an opportunity in
the future to consider further improve-
ments. But I am very pleased that we
have been able to make very meaning-
ful improvements that will help fami-
lies weather this terrible storm.

Mr. FRIST. Mr. President, I ask
unanimous consent that the amend-
ment at the desk be agreed to, the bill,
as amended, be read the third time and
passed, the motions to reconsider be
laid upon the table, and that any state-
ments relating to the bill be printed in
the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 2890) was agreed
to, as follows:

Strike all after the enacting clause and in-
sert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the

Emergency Assistance Act of 2005°.

‘“Katrina
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SEC. 2. UNEMPLOYMENT ASSISTANCE.

(a) IN GENERAL.—Notwithstanding section
410 of the Robert T. Stafford Disaster Relief
and Emergency Assistance Act (42 U.S.C.
5177), in providing assistance under that sec-
tion to individuals unemployed as a result of
Hurricane Katrina—

(1) the President shall accept applications
for assistance during—

(A) the 90-day period beginning on the date
on which the applicable major disaster was
declared; or

(B) such longer period as may be estab-
lished by the President; and

(2) subject to subsection (b), the President
shall provide assistance to any unemployed
individual, to the extent the individual is
not entitled to unemployment compensation
under any Federal or State law, until that
individual is reemployed in a suitable posi-
tion.

(b) LIMITATION FOR PERIOD OF ASSIST-
ANCE.—The total amount of assistance pay-
able to an individual under subsection (a)
may not exceed payments based on a 39-week
period of unemployment.

SEC. 3. REIMBURSEMENT FOR PURCHASES.

(a) DEFINITIONS.—In this section:

(1) DISASTER PERIOD.—The term ‘‘disaster
period” means, with respect to any State
that includes an area for which a major dis-
aster has been declared in accordance with
section 401 of the Robert T. Stafford Disaster
Relief and Emergency Assistance Act (42
U.S.C. 5170) as a result of Hurricane Katrina
or Hurricane Rita, the period beginning on
the earliest date on which any area of the
State was so declared and ending on the lat-
est date for which any such declaration of an
area of the State terminates.

(2) KATRINA OR RITA SURVIVOR.—The term
“Katrina or Rita Survivor’” means an indi-
vidual who—

(A) resides in an area for which a major
disaster has been declared in accordance
with 401 of the Robert T. Stafford Disaster
Relief and Emergency Assistance Act (42
U.S.C. 5170) as a result of Hurricane Katrina
or Hurricane Rita; or

(B) resided in an area described in subpara-
graph (A) during the 7 days immediately pre-
ceding the date of declaration of a major dis-
aster described in subparagraph (A).

(3) MAJOR DISASTER.—The term ‘‘major dis-
aster’” has the meaning given the term in
section 102 of the Robert T. Stafford Disaster
Relief and Emergency Assistance Act (42
U.S.C. 5122).

(b) REIMBURSEMENT.—

(1) IN GENERAL.—Notwithstanding any
other provision of law, the President may re-
imburse a community for each purchase of
supplies (such as food, personal hygiene
products, linens, and clothing) distributed to
Katrina or Rita Survivors.

(2) ELIGIBLE PURCHASES.—Reimbursement
under paragraph (1) shall be available only
with respect to supplies that—

(A) are purchased with taxpayer dollars;
and

(B) would otherwise be eligible for reim-
bursement if purchased by a Katrina or Rita
Survivor.

(c) PERIOD OF APPLICABILITY.—This section
and the authority provided by this section
apply only to a community assisting Katrina
or Rita Survivors from a State during the
disaster period of the State.

SEC. 4. INTERNATIONAL STUDENTS DISPLACED
BY KATRINA.

It is the sense of Congress that the Bureau
of Immigration and Customs Enforcement
within the Department of Homeland Secu-
rity should suspend or refrain from initi-
ating removal proceedings for international
students and scholars who are deportable
solely due to their inability to fulfill the
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terms of their visas as a result of a national
disaster, such as Hurricane Katrina.
SEC. 5. CONTRACTING AUTHORITY.

Not later than 90 days after the date of en-
actment of this Act, the Secretary of Home-
land Security, acting through the Under Sec-
retary for Emergency Preparedness, shall
propose new inspection guidelines that pro-
hibit an inspector from entering into a con-
tract with any individual or entity for whom
the inspector performs an inspection for pur-
poses of determining eligibility for assist-
ance from the Federal Emergency Manage-
ment Agency.

The bill (S. 1777), as amended, was
read the third time and passed.

————

ORDERS FOR THURSDAY,
FEBRUARY 16, 2006

Mr. FRIST. Mr. President, I ask
unanimous consent that when the Sen-
ate completes its business today, it
stand in adjournment until 9:30 a.m. on
Thursday, February 16. I further ask
that following the prayer and the
pledge, the morning hour be deemed to
have expired, the Journal of the pro-
ceedings be approved to date, the time
for the two leaders be reserved, and the
Senate then begin a period of morning
business for up to 30 minutes, with the
first 15 minutes under the control of
the Democratic leader or his designee,
and the second 15 minutes under the
control of the majority leader or his
designee; provided further, that fol-
lowing morning business, the Senate
resume consideration of the motion to
proceed to S. 2271, as under the pre-
vious order. I further ask that the time
until the cloture vote at 10:30 a.m. be
equally divided between the two lead-
ers or their designees.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. Mr. President, if the
majority leader will withhold com-
pleting business for a moment, I wish
to have a few minutes to respond.

Mr. FRIST. Let me finish my com-
ments before we close.

Mr. DURBIN. Of course.

———
PROGRAM

Mr. FRIST. Mr. President, tomor-
row—to explain what we did—following
morning business, the Senate will re-
sume debate on the motion to proceed
to the PATRIOT Act amendments act.
The cloture vote on that motion to
proceed will occur at 10:30 in the morn-
ing. Under the agreement, once cloture
has been invoked on the motion to pro-
ceed, we will proceed immediately to
the bill, and a cloture vote on the bill
itself will occur at 2:30 p.m. on Tues-
day, February 28, with a vote on final
passage at 10 a.m. on Wednesday,
March 1.

Mr. DURBIN. I thank the leader.

Mr. President, I will respond to some
comments he made a few minutes ago.
First, about the asbestos bill, I think
the record speaks for itself. A 393-page
bill came to the floor of the Senate. It
was a fairly complicated bill, which
would have affected hundreds of thou-
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sands, maybe millions, of Americans
over the next 50 years, and created a
$140 billion trust fund. It involved pay-
ments of billions of dollars into that
trust fund by American businesses
from a list that was never publicly dis-
closed. Then as the bill arrived on the
floor, as we expected, the chairman of
the Senate Judiciary Committee filed a
substitute to the bill, wiping away the
393-page bill, replacing it with a 392-
page bill, and then we proceeded to de-
bate.

One amendment was called by the
Senator from Texas, Mr. CORNYN. Ob-
jection was made on the floor to Sen-
ator CORNYN’s amendment, and a mo-
tion to table and stop debate on his
amendment was passed. At that point,
we went into a question about whether
that bill would satisfy the require-
ments of the Budget Act. Then, with-
out another amendment being offered,
the majority leader announced the Re-
publican side was going to file a clo-
ture motion to close down debate and
amendments on this bill.

To suggest that somehow we are in-
undating this body with amendments
and debate is to overlook the obvious:
One amendment was offered by a Re-
publican Senator from Texas, and as
we were waiting for the budget point of
order, the majority leader suggested
that we would close down debate on the
bill, and that was the end of the story.

So this argument that somehow we
are dragging our feet here and some-
how miring down the process with
amendments—the record speaks for
itself. That was not the case on the as-
bestos bill. Last night, when the budg-
et point of order was called, it was sus-
tained. That means, in common terms,
that the bill was returned to com-
mittee because it was not written prop-
erly.

It was not written in a way to com-
ply with our Budget Act. So that is the
state of affairs on the asbestos bill.

Now comes the PATRIOT Act. If
there is any suggestion in the majority
leader’s remarks that anything that
has happened on the floor of the Senate
yesterday or today in any way endan-
gers America, I think the record speaks
for itself. That is not a fact. The cur-
rent PATRIOT Act, as written, con-
tinues to protect America until March
10. We could continue debating right
here on the floor of the Senate up until
March 9 and even on March 10, and we
would never have a gap in coverage of
the PATRIOT Act as a law. So there is
no endangerment of America, no less-
ening of our defense against terrorism
by the possibility that the Senate
might stop, reflect, consider, and even
debate the PATRIOT Act.

I am sorry that my colleague, Sen-
ator FEINGOLD of Wisconsin, is not here
to speak for himself, but he has been
an extraordinary leader on this issue.
He has taken a position which I think
is nothing short of politically bold, if
not courageous, in standing up and
saying, even in the midst of terrorism,
we need to take the time and debate
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the core values and issues involved in
the PATRIOT Act.

What has Senator FEINGOLD asked
for? He has asked for an opportunity to
offer perhaps four amendments, four
amendments, and he has gone on to say
that he doesn’t want days or long peri-
ods of time to debate them. He will
agree to limited debate on each amend-
ment. Nothing could be more reason-
able. What he said is the Senate needs
to face reality. This is an important
bill. It involves our constitutional
rights. And whether I would agree or
disagree with any of Senator FEIN-
GOLD’s amendments, I would fight, as
long as I had the breath in my body
and the strength to stand, that he have
the right to express his point of view
and bring this matter to a vote in the
Senate. That is not unreasonable, nor
is Senator FEINGOLD unreasonable in
his position. And for the suggestion to
be made on the floor that somehow we
have dragged this out for a lengthy pe-
riod of time overlooks the obvious.

The offer was made for two votes to-
morrow on Senator FEINGOLD’s amend-
ment and then a cloture vote tomorrow
on the bill and, if cloture were invoked,
pass the bill tomorrow. That offer was
rejected by the Republican majority.
Why? Not because of fear of terrorism
but fear of debate. Not because of fear
of threats to America but fear of
threats that some amendment may be
adopted, somehow upsetting an apple
cart. Well, that is unfortunate. But
this Democratic process is an open
process—at least I hope it is—and we
should protect the rights of Members
on both sides of the aisle to offer
amendments with reasonable periods of
debate. We should have actual debate
on the floor and then make a decision.

One of my favorite friends and col-
leagues from the House was a fellow
named Congressman Mike Synar of
Oklahoma. He passed away about 10
years ago. I liked Mike so much. He
was a close personal friend. He used to
lament that so many of his colleagues
in the House of Representatives were
loathe to even engage in a debate on a
controversial issue. He would listen to
Members of the House of Representa-
tives whining and crying about having
to face a vote on a controversial issue,
and Mike Synar used to say: If you
don’t want to fight a fire, don’t be a
fireman. If you don’t want to vote on
tough issues, don’t be a Member of the
U.S. House of Representatives.

Well, the Mike Synar rule applies
here. If you don’t want to face the re-
ality of the debate on critical constitu-
tional and legal issues, I don’t know
why one would run for the Senate.

What Senator RUss FEINGOLD of Wis-
consin has asked us to do is to consider
amendments to the PATRIOT Act.
What is wrong with that? That is as
basic as it gets. That is why we are
here. And whether I would vote for or
against those amendments, I would de-
fend his right to offer them, and I hope
that the record will reflect what I have
just said. He was ready to stand, offer
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the amendments with limited debate,
and then move this bill to a cloture
vote tomorrow, which, if it were in-
voked, would see the passage of the bill
as soon as tomorrow. That offer by
Senator FEINGOLD was rejected.

So to say that we are foot-dragging
on this side of the aisle or that any
Democratic Senator such as Senator
FEINGOLD is not trying to cooperate
does not accurately state what we have
been through to this moment on the
PATRIOT Act.

I will close by saying that despite
partisan differences, there is partisan
cooperation in this Chamber, and I
wish to say as I close these remarks
that I want to salute Senator JOHN
SUNUNU on the Republican side of the
aisle; he has worked night and day over
the last several months to come up
with what I consider to be a reasonable
way to end the current debate on the
PATRIOT Act.

We stood together, we worked to-
gether, we brought the issue to the
floor. I don’t think it is unreasonable
to give Senator FEINGOLD his moment
to offer amendments with limited de-
bate, bring them to a vote, put the
Senate on the record, and move for-
ward. To suggest otherwise does not re-
flect an accurate presentation of the
facts as they occurred.

I yield the floor.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. FRIST. Mr. President, I find my
colleague’s comments in response to
my statement that the problem is that
we are seeing this whole pattern of ob-
struction and postponement—it is not
just one bill, it is this whole series of
bills—I find his comments responsive
to several of the things I said but not
really responsive to this pattern. I
really just want to make that a com-
ment and not get into a long debate
about it. But I do want to point out
that pattern of the things that I men-
tioned, like the PATRIOT Act as my
colleague pointed out, it is time to
bring this to a close.

This thing is going to pass over-
whelmingly, and that is exactly right.
I rejected options to continue to amend
this forever. The problem, in part, that
got us to this point is every time we
come to an agreement which is a bill
that, as written, will have over-
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whelming support in this body, some-
body will come forward and say: One
more amendment, one more amend-
ment, one more amendment.

It is exactly right. It is time to bring
this to a close. This will pass with
overwhelming support—not today, as it
should have, or tomorrow or Monday or
Tuesday, but on Wednesday morning.
It is going to pass with overwhelming
support.

My point is this whole delay, this
postponement, is stopping the Nation’s
business as we have to address other
important issues—whether it is our
budgetary issues, whether issues on
health care or education or LIHEAP,
flood insurance or lobbying reform. All
these issues get put off another 4 or 5
days—yes, using the rights we have on
this floor. I respect that. But to no
avail. It is hurting the American peo-
ple, not helping the American people.

Asbestos—this is a complicated bill.
It is a bill many of us have been work-
ing on for 3 years. We started the bill,
not Tuesday or Monday of this week
and not Friday of last week or Thurs-
day or Tuesday, but I think it was
Monday morning that we said: Let’s
talk about this bill, let’s debate this
bill and have unlimited debate. As I
pointed out, they said: No, we are not
going to go to the bill. We are not
going to go to a bill which is an impor-
tant bill which has to be addressed.

We have 700,000 individuals who have
filed claims for their illnesses, and
300,000 of those claims are still pending
in the courts. Tragically, as I men-
tioned earlier, some of the most ill
among those are among the worst
served because of the delay in having
the cases considered, and then, once
considered, even if they get compensa-
tion for every dollar that is spent, 60
cents goes to the system and the trial
lawyers and only 40 cents goes to the
patient.

Yet, because of this mentality of
Democrats, obstructing—they say you
are not going to go to the bill. You are
going to have to file a motion to pro-
ceed and cloture on that motion to pro-
ceed to the bill, which is a waste of 2
days. Then the vote was either 98 to 2
or 98 to 1. So once we got to the vote,
they said: We will be with you, let’s go
ahead and consider it. And then to hear
my colleagues say: We didn’t have an
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opportunity to debate, when it was a
request from your side of the aisle that
we take a whole day, that we not have
amendments but just to talk about it
again—I am not sure why—but then to
complain that we did not have time to
offer amendments when it came to that
first day—I think it was Wednesday; no
amendments today—it is a little bit
disingenuous, especially as it fits this
larger pattern I laid out of the tax re-
lief bill just to get to conference re-
quiring three separate considerations
on this floor, 17 rollcall votes for the
first 20-hour limitation, the second 20-
hour limitation requiring seven more
rollcall votes, motions to instruct here
all yesterday morning, nonbinding mo-
tions.

The pensions bill, I still do not fully
understand why there is delay in get-
ting the pensions bill to conference,
when the first request was made in De-
cember and the second one earlier this
year, and then now, on an important
bill, when people are out there saying
we have to address the pension bill—it
passed the Senate, passed the House of
Representatives—we have to get it to
conference so we can come up with a
final product for the President to sign.

Instead of arguing each of these indi-
vidual bills, I just wanted to make the
point that it is a pattern that we can-
not continue. We have to work to-
gether in the Nation’s interest, in the
interests of the American people. Un-
less things are changed, we are not
going to be delivering what we are re-
sponsible to do.

Anyway, that is a little bit out of my
frustration with the other side of the
aisle in terms of the way they have
conducted business, and I believe we
can work together in a civil way to ad-
dress these important issues in the
coming days.

———————

ADJOURNMENT UNTIL 9:30 A.M.
TOMORROW

Mr. FRIST. Mr. President, if there is
no further business to come before the
Senate, I ask unanimous consent that
the Senate stand in adjournment under
the previous order.

There being no objection, the Senate,
at 7:560 p.m., adjourned until Thursday,
February 16, 2006, at 9:30 a.m.
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